Banking, Commerce, and Insurance Committee

Nebraska Legislature

Occupational Regulation Review
of the
Nebraska Department of Insurance
Pursuant to the
Occupational Board Reform Act,
Neb. Rev. Stat. §§ 84-933 to 84-948

December 2024

Committee Members

Julie Slama, Chairperson
Mike Jacobson, Vice Chairperson
Raymond Aguilar
Beau Ballard
Eliot Bostar
George Dungan
Kathleen Kauth
R. Brad von Gillern

Committee Staff Members

Joshua L. Christolear, Legal Counsel
Natalie Schunk, Committee Clerk




The Occupational Board Reform Act (OBRA), Neb. Rev. Stat. §§ 84-933 to 84-948, was enacted
in 2018 to provide for legislative review of occupational regulations.

Neb. Rev. Stat. § 84-948(1) provides as follows:

1. Beginning in 2019, each standing committee of the Legislature shall annually review and
analyze approximately twenty percent of the occupational regulations within the
jurisdiction of the committee and prepare and submit an annual report electronically to
the Clerk of the Legislature by December 15 of each year as provided in this section.
Each committee shall complete this process for all occupational regulations within its
jurisdiction within five years and every five years thereafter. Each report shall include the
committee's recommendations regarding whether the occupational regulations should be
terminated, continued, or modified.

The Banking, Commerce and Insurance Committee’s recommendation is that the
occupational regulations related to Insurance Agents and Insurance Related Individual
Licenses should be:

O Terminated
Xl Continued
O Modified

Neb. Rev. Stat. § 84-948(2) provides as follows:

2. Each committee may require the submission of information by the affected occupational
board and other affected or interested parties.

Banking, Commerce and Insurance Committee staff sent out a request for the submission of
information to the Nebraska Department of Insurance on May 28, 2024. The Department
submitted the requested information on October 2, 2024. The information found in this report
is directly related to answers provided in that submission. A link to the submitted information
can be found at the link below:

https.//nebraskalegislature. gov/reports/committeesurvey view.php

Neb. Rev. Stat. § 84-948(3) provides as follows:

3. A committee’s report shall include, but not be limited to, the following:

a. The title of the regulated occupation and the name of the occupational board
responsible for enforcement of the occupational regulations;

For 2024, the agency within the jurisdiction of the Banking, Commerce and Insurance
Committee that was selected for review was the Nebraska Department of Insurance. The
department identified 11 license types as follows:

» Insurance Producers: The Insurance Producers Licensing Act, Neb. Rev. Stat. §§ 44-
4047 to 44-4069. “A person shall not sell, solicit, or negotiate insurance in this state
for any class or classes of insurance unless the person is licensed for that line of




authority in accordance with the Insurance Producers Licensing Act.” Neb. Rev. Stat.
§ 44-4050.

Burial Pre-Need Agents: The Burial Pre-Need Sale Act, Neb. Rev. Stat. §§ 12-1101 to
12-1121. “No pre-need seller shall make or offer to make a pre-need sale without first
obtaining a license from the director.” Neb. Rev. Stat. § 12-1108.

Surplus Lines: The Surplus Lines Act, Neb. Rev. Stat. §§ 44-5501 to 44-5515. “The
department, in consideration of the payment of the license fee, may issue a surplus
lines license, revocable at any time, to any individual who currently holds an
insurance producer license or to a foreign or domestic corporation.” Neb. Rev. Stat. §
45-5503. “No person, other than an exempt commercial purchaser, shall place,
procure, or effect insurance for or on behalf of an insured whose home state is the
State of Nebraska in any nonadmitted insurer until such person has first been issued a
surplus lines license from the department as provided in section 44-5503. Neb. Rev.
Stat. § 44-5504(1).

Insurance Consultants: Neb. Rev. Stat. §§ 44-2607 to 44-2635. “Insurance consultant
shall mean any person who, for a fee, engages in the business of offering to the public
any advice, counsel, opinion, or service with respect to insurable risks, or concerning
the benefits, coverages, or provisions under any policy of insurance that could be
issued in this state, or involving the advantages or disadvantages of any such policy
of insurance, or any formal plan of managing pure risk. Neb. Rev. Stat. § 44-2607.
“No person shall, in or on advertisements, cards, signs, circulars, letterheads, or
elsewhere or in any other manner by which public announcements are made, use the
title insurance consultant or any similar title or any title or word, combination of
words, or abbreviations indicating that he or she gives or is engaged in the business of
offering to the public any advice, counsel, opinion, or service with respect to
insurable risks, concerning the benefits, coverages, or provisions under any policy of
insurance that could be issued in this state, or involving the advantages or
disadvantages of any such policy of insurance, unless such person holds a license as
an insurance consultant under sections 44-2606 to 44-2635.” Neb. Rev. Stat. § 44-
2614.

Managing General Agents: The Managing General Agents Act, Neb. Rev. Stat. §§ 44-
4901 to 44-4910. “Managing general agent means any person who manages all or part
of the insurance business of an insurer, including the management of a separate
division, department, or underwriting office, and acts as an agent for such insurer...”
Neb. Rev. Stat. § 44-4902(5). “No person shall act in the capacity of a managing
general agent with respect to risks located in this state for an insurer licensed in this
stat unless such person is licensed in accordance with the Insurance Producers
Licensing Act.” Neb. Rev. Stat. § 44-4903.

Viatical Settlement Provider: The Viatical Settlements Act, Neb. Rev. Stat. §§ 44-
1101 to 44-1117. “Viatical Settlement provider means a person, other than a viator,
that enters into or effectuates a viatical settlement contract.” Neb. Rev. Stat. § 44-
1102(16). “A person shall not operate as a viatical settlement provider or a viatical




settlement broker without first obtaining a license from the director or the chief
insurance regulatory official of the state of residence of the viator.” Neb. Rev. Stat. §
44-1103 (1)(a).

Reinsurance Intermediary Manager: Reinsurance Intermediary Act, Neb. Rev. Stat. §§
44-5601 to 44-5613. “Reinsurance intermediary manager shall mean any person,
firm, association, or corporation which has authority to bind or manages all or part of
the assumed reinsurance business of a reinsurer, including the management of a
separate division, departments, or underwriting office, and acts as an agent for such
reinsurer whether known as a reinsurance intermediary manger, manager or similar
term.” Neb. Rev. Stat. § 45-5602(9). “The director may issue a reinsurance
intermediary license to any person, firm, association, or corporation which has
complied with the requirements of the Reinsurance Intermediary Act.” Neb. Rev. Stat.
§ 44-5603(4).

Reinsurance Intermediary Broker: The Reinsurance Intermediary Act, Neb. Rev. Stat.
§§ 44-5601 to 44-5613. “Reinsurance Intermediary — broker shall mean any person
other than an officer or employee of the ceding insurer, firm, associations, or
corporation which solicits, negotiates, or places reinsurance cessions or retrocessions
on behalf of a ceding insurer without the authority or power to bind reinsurance on
behalf of such insure.” Neb. Rev. Stat. § 44-5602(8). “The director may issue a
reinsurance intermediary license to any person, firm, association, or corporation
which has complied with the requirements of the Reinsurance Intermediary Act.”
Neb. Rev. Stat. § 44-5603(4).

Navigator: Health Insurance Exchange Navigator Registration Act, Neb. Rev. Stat. §§
44-8801 to 44-8808. “Navigator means any individual or entity, other than an
insurance producer or consultant, that receives any funding, directly or indirectly,
from an exchange, the state, or the federal government to perform the duties
identified in 42 U.S.C. 18031(i)(3), as such section existed on January 1, 2013.” Neb.
Rev. Stat. § 44-8802(3). Navigators facilitate enroliment in qualified health plans
under the Federal Patient Protection and Affordable Care Act. “No individual or
entity shall perform, or advertise any source as a navigator in this stat unless
registered as a navigator by the director.” Neb. Rev. Stat. § 44-8803(1).

Motor Club Representative: The Motor Club Services Act, Neb. Rev. Stat. §§ 44-3701
to 44-3721. “Club representative shall mean any person in this state designated by the
club who acts or aids in any manner in the solicitation, negotiation, or renewal of
motor club service contracts, except it shall not mean any person performing only
work of a clerical nature in the office of a club or providing an application to a
potential club member.” Neb. Rev. Stat. § 44-3704. “No individual shall act as a club
representative in Nebraska without the club having registered such individual with the
director within thirty days after the date of designation as a club representative.” Neb.
Rev. Stat. § 44-3716(1).

Public Adjuster: The Public Adjusters Licensing Act, Neb. Rev. Stat. §§ 44-9201 to
44-9219. “Public adjuster means any person who for compensation, does any of the




following: (a) Acts for or aids an insured in negotiating for or effecting the settlement
of a first-party claim for loss or damage to real or personal property of the insured; (b)
Advertises for employment as a public adjuster of first party claims or otherwise
solicits business or represents to the public that the person is a public adjuster of first
party claims for loss or damage to real or personal property of an insured; or (c)
directly or indirectly solicits the business of investigating or adjusting losses or of
advising an insured about first-party claims for loss or damage to real or personal
property of the insured.” Neb. Rev. Stat. § 44-9203(9). “A person shall not operate as
or represent that such person is a public adjuster in this state unless such person is
licensed as a public adjuster in accordance with the Public Adjusters Licensing Act.”
Neb. Rev. Stat. § 44-9204 (1).

. The statutory citation or other authorization for the creation of the occupational
regulations and occupation board;

Neb. Rev. Stat. §§ 44-101, 44-1101 to 44-1107, 44-2606 to 44-2635, 44-3701 to 44-3721,
44-4047 to 44-4067, 44-4901 to 44-4910, 44-5501 to 44-5515, 44-5601 to 44-5613, 44-
8801 to 44-8808, and 44-9201.

The number of members of the occupational board and how the members are
appointed;

N/A. These occupations are regulated by NDOI, not an occupation board.
. The qualifications for membership on the occupational board;
N/A. These occupations are regulated by NDOI not an occupation board.

The number of times the occupational board is required to meet during the year and
the number of times it actually met.

Required FY23-24 0 Held 0
Required FY22-23 0 Held 0
Reguired FY21-22 O Held 0
Required FY20-21 0 Held 0
Required FY19-20 0 Held 0

Annual budget information for the occupational board for the five most recently
completed fiscal years

Shared. No other funding sources. Spending authority derived from budget
appropriations.

FY23-24  8385,709
FY22-23 8458476
FY21-22  $380,945
FY20-21  8455,808




i.

FY19-20 8383,085

For the immediately preceding five calendar years, or for the period of time less
than five years for which the information is practically available, the number of
government certificates, occupational licenses, and registrations the occupational
board has issued, revoked, denied, or assessed penalties against, listed anonymously
and separately per type of credential, and the reasons for such revocations, denials,
and other penalties;

Period Certs Issued Certs Denied Certs Revoked

2019 to 2024 163,523 87 89

“Issued” in this context means that a license was given by the department.

“Revoked” refers to the situations where the Department has taken away a previously
issued license.

“Denied” refers to both initial license applications that were rejected, along with
applications for renewals of existing licenses that were rejected.

A review of the basic assumptions underlying the creation of the occupational
regulations;

The Nebraska Department of Insurance was created in 1913 and has general
supervision, control, and regulation of insurance companies, associations, and societies
and the business of insurance in Nebraska, including companies in process of
organization.

The basic assumption underlying the creation of regulations is to maintain a high
standard of integrity and dignity in the profession of insurance transactions, and to allow
the Department to effectively monitor the industry and remove bad actors as necessary.

A statement from the occupational license board on the effectiveness of the
occupational regulations, and

Following Statement from the Nebraska Department of Insurance:

The business of insurance is a highly regulated industry. The existing statutory and
regulatory requirements, as well as coordination with other states through the National
Association of Insurance Commissioners (NAIC), has allowed the Department to
effectively monitor the industry and remove bad actors. Insurance licensees are in a
position of trust and have access to sensitive personal health and financial information
about Nebraska consumers. As can be seen from the numbers provided, the limited
number of license denials demonstrates a low barrier of entry into the profession.
Further, the numbers of licenses revoked or given penalties is very low in comparison to
the number of producers. While most insurance producers are of high integrity, the
existing regulatory frame work gives the Department the necessary authority to remove



bad actors from taking advantage of the sensitive information and position of power they
have access to.

Generally speaking, insurance producers are first licensed in their home state and then
apply for nonresident licenses in other state in which they do business. Due to telephonic
call centers and especially the internet, it is common for producers to be licensed in
several states at the same time. Due to this situation, all 50 states and five US territories
are members of the NAIC. Membership in the NAIC allows for sharing of agent licensing
records among the various state members. Such sharing allows the states to keep each
other informed when an agent has violated a law or had an insurance license revoked in
another state. This multi-state mechanism allows Nebraska to protect its citizens against
rogue or dishonest producers.

What is the potential harm if this occupation is no longer licensed, certified, or
regulated.:

Primarily, Nebraska would lose its authority to monitor the Nebraska insurance industry
and remove bad actors. As noted above, insurance producers have access to sensitive
personal health and financial information of Nebraska consumers and, as such, must
meet certain minimum requirements related to education, knowledge, and integrity. The
ability to remove bad actors from the marketplace is an important protection for
Nebraska consumers.

Further, removal of this licensure would have an impact on nationwide uniformity.
Producers must comply with various state laws and regulations governing their activities.
There are currently more than 2 million individuals and more than 236,000 business
entities licensed to provide insurance services in the United States. State insurance
departments oversee producer activities as part of a comprehensive regulatory
Sframework designed to protect insurance consumer interests in insurance transactions.

Traditionally, each state had its own licensing requirements. A producer licensed in one
state generally had to meet the separate nonresident licensing requirements in other
states in order to sell, solicit or negotiate insurance in such other states. As licensing
requirements varied from state to state, producers had to submit the same (or similar)
information each time but in different formats or different information, depending on
each state's requirements. This imposed significant time and monetary costs on
producers, their affiliated agencies and each state insurance department.

A provision in the federal Gramm-Leach-Bliley Act of 1999 (GLBA) sought to streamline
producer licensing by requiring the states to enact certain reforms to the insurance
producer-licensing process. The provision was designed to create a new organization
called the National Association of Registered Agents and Brokers (NARAB) if greater
state producer-licensing uniformity or reciprocity was not achieved (the federal statute
required at least 29 jurisdictions to achieve either reciprocity or uniformity in
nonresident producer licensing by November 2002). The GLBA enactment sparked a
nationwide movement to implement sweeping reforms to simplify and bring more
efficiency to the producer licensing process.




After many discussions, state insurance regulators opted to pursue reciprocity among the
states for nonresident agent licensing first, followed by actions to improve uniformity in
the producer licensing process. The states, through the National Association of Insurance
Commissioners (NAIC), adopted the NAIC Producer Licensing Model Act (#218) in
February 2000 to help states comply with GLBA's reciprocity provisions. Nebraska has
adopted a version of this model. Subsequently, the NAIC membership determined 35
Jurisdictions had met the nonresident producer licensing reciprocity requirements under
GLBA and, as a result, the GLBA version of NARAB was not created. Removal of
Nebraska’s licensing requirements would have an impact on the nationwide reciprocity

effort.

A comparison of whether and how other states regulate the occupation.

See explanation in Section 3(i) above. All other states and US territories have a similar
producer licensing structure as Nebraska. All but three of these acts which give rise fo a
license requirement from the Department of Insurance are based on model acts
developed by the National Association of Insurance Commissioners (NAIC). The model
acts from the NAIC are adopted by most all of the states.

Neb. Rev. Stat. § 84-948(4) provides as follows:

4.

Subject to subsection (5) of this section, each committee shall also analyze, and include
in its report, whether the occupational regulations meet the policies stated in section 84-
946 considering the following recommended courses of action for the meeting such
policies:

If the need is to protect consumers against fraud, the likely recommendation will be
to strengthen powers under the Uniform Deceptive Trade Practices Act or require
disclosures that will reduce misleading attributes of the specific good or service;

Not necessary. Nebraska currently has regulatory processes to monitor the occupations
appropriately.

If the need is to protect consumers against unclean facilities or to promote general
health and safety, the likely recommendations will be to require periodic inspections
of such facilities;

N/A

If the need is to protect consumers against potential damages and failure by
providers to complete a contract fully or up to standards, the likely
recommendations will to require that be bonded;

N/A

If the need is to protect a person who is not party to contract between the provider
and consumer, the likely recommendation will be to require that the provider have
insurance;

N/A



(N

If the need is to protect consumers against a potential damages by transient
providers, the likely recommendation will be to require that providers register their
businesses with the Secretary of State;

All Insurance Agents and Insurance Related Individual Occupations are required to be
licensed in the state. Therefore, no risk of potential damage by transient providers.

If the need is to protect consumers against a shortfall or imbalance of knowledge
about the goods and services relative to the providers’ knowledge, the likely
recommendation will be to enact government certifications, and;

All Insurance Agents and Insurance Related Individual Occupations are required to be
licensed in the state.

If the need is to address a systematic information shortfall such that a reasonable
consumer is unable to distinguish between the quality of providers, there is an
absence of institutions that provide adequate guidance to the consumer, and the
consumer’s ability to distinguish between providers and the lack of adequate
guidance allows for undue risk of present, significant, and substantiated harms, the
likely recommendation will be to enact an occupational license.

All Insurance Agents and Insurance Related Individual Occupations are required to be
licensed in the state.

Neb. Rev. Stat. § 84-948(5) provides as follows:

5.

If a lawful occupation is subject to the Nebraska Regulation of Health Professions Act,
the analysis under section (4) of this section shall be made using the least restrictive
method of regulation as set out in section 71-6222.

N/A

Neb. Rev. Stat. § 84-948(6) provides as follows:

6.

In developing recommendations under this section, the committee shall review any report
issued to the Legislature pursuant to the Nebraska Regulation of Health Professions Act,
if applicable, and consider any findings or recommendations of such report related to the
occupational regulations under review. '

N/A

Neb. Rev. Stat. § 84-948(7) provides as follows:

7.

If the committee finds that it is necessary to change professional regulations, the
committee shall recommend the least restrictive regulation consistent with the public
interest and the policies in this section and section 84-946.

The regulatory framework for issuance of certificates and permits is established by the
Legislature and administered by the Nebraska Department of Insurance. It is serving the
expectations of Nebraskans who seek safe and reliable insurance related transactions. As
a whole, this regulatory framework is appropriate and balanced and does not need
modification at this time.







