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BOSTELMAN: OK. Good afternoon, everyone. Welcome to the Natural
Resources Committee. I am Senator Bruce Bostelman from Brainard,
representing the 23rd Legislative District and I serve as Chair of the
committee. The committee will take up the bills in the order posted.
This public hearing today is your opportunity to be a part of the
legislative process and to express your position on the proposed
legislation before us. If you are planning to testify today, please
fill out one of the green testifier sheets that are on the table in
the back of the room. Be sure to print clearly and fill it out
completely. When it's your turn to come forward to testify, give the
testifier sheet to the page or the committee clerk. If you do not wish
to testify, but would like to indicate your position on a bill, there
are also white sign-in sheets back on the table. These sheets will be
included as an exhibit in the official hearing record. When you come
up to testify, please speak clearly into the microphone. Tell us your
name and spell your first and last name to ensure we get an accurate
record. We will begin each bill hearing today with the introducer's
opening statement, followed by the proponents of the bill, then
opponents, and finally, by anyone speaking in the neutral capacity. We
will finish with a closing statement by the introducer if they wish to
give one. We'll be using a three-minute light system for all
testifiers. When you begin your testimony, the light on the table will
be green. When the yellow light comes on, you have one minute
remaining and the red light indicates you need to wrap up your final
thought and stop. Questions from the committee may follow. Also,
committee members may come and go during the hearing. This is-- this
has nothing to do with the importance of the bills being heard. It is
just part of the process. The senators may have bills to introduce in
other committees. A final-- a few final items to facilitate today's
hearings. If you have handouts or copies of, of your testimony, please
bring up at least ten copies and give them to the page. Please silence
or turn off your phones. Verbal outbursts or applause are not
permitted in the hearing room. Such behavior may be cause for you to
be asked to leave the hearing. Finally, committee procedures for all
committees states that written position letters to be included in the
record, must be submitted by 12 noon, the last business day before the
scheduled hearing on that particular bill. The only acceptable method
of submission is via the Legislature's website, at
nebraskalegislature.gov. You may submit a written letter for the
record or testify in person at the hearing. You cannot do both.
Written position letters will be included in the official hearing
record, but only those testifying in person before the committee will
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be included on the committee statement. I will now have the committee
members with us today introduce themselves, starting on my far left.

FREDRICKSON: Good afternoon. My name is John Fredrickson. I represent
District 20, which is in central west Omaha.

HUGHES: Jana Hughes, District 24, Seward, York, Polk and a little bit
of Butler County.

BOSTELMAN: And my far right.

BRANDT: Senator Tom Brandt, District 32, Fillmore, Thayer, Jefferson,
Saline and southwestern Lancaster Counties.

JACOBSON: I'm Senator Mike Jacobson, District 42, Hooker, Thomas,
Logan, McPherson, Lincoln and three-fourths of Perkins County.

J. CAVANAUGH: John Cavanaugh, District 9, midtown Omaha.

BOSTELMAN: Also assisting the committee today, to my left is our legal
counsel, Cyndi Lamm, and to my far right is our committee clerk,
Laurie Vollertsen. Our pages for the committee today-- this afternoon
are Trent Kadavy and Landon Sunde. Thank you both for being here
today. With that, we will begin today's hearings with LB255. Senator
Brewer, you are welcome to open.

BREWER: Thank you, Chairman Bostelman and good afternoon, fellow
Senators of the Natural Resources Committee. For the record, I am
Senator Tom Brewer, that is spelled T-o-m B-r-e-w-e-r. I represent 11
counties of the 43rd Legislative District of western Nebraska. I am
here today to introduce LB255. I am introducing this bill on behalf of
my constituents. This bill places a narrow, narrow limit on what our
public power utilities can use their power of eminent domain for. Let
me be very clear on this point. Our public power utilities need the
power of eminent domain. They have to build, maintain infrastructure
and, and do this so that we can enjoy our way of life in Nebraska.
Electricity generation, transmission and distribution are considered
critical infrastructure. This bill does not change this authority one
bit. The bill is specifically written to prohibit our public power
utilities from using the right of intimate [SIC] domain to seize land
for renewable energy projects. A OPPD board member, at a meeting in
Cass County last year, said that OPPD could go around Cass County
zoning laws and regulations and could take the necessary land by right
of eminent domain for a solar power facility. Keep in mind, with solar
power, we're talking huge pieces of land in order to generate enough
energy to be of any value. Right now, only private wind and solar
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projects can enjoy the renewable, the renewable electricity production
tax credit, which is 260 per mega power watt-- megawatt. When Congress
passed the $1.7 trillion Inflation Reduction Act, this tax credit was
modified so that public electric utilities could benefit from, from
it, in the form of direct payment. Now NPPD, OPPD and LES can use
their power of eminent domain to seize private land, to build wind or
solar facilities and collect payment from the federal government. I
believe this is a misuse and abuse of government power and this bill
aims to, to correct that. Imagine thousands of acres no longer subject
to property tax because a public power in Nebraska doesn't have to pay
property taxes. So who's going to pay this tax burden? Where is it
going to be shifted to? I don't think there's a single senator in this
body that doesn't appreciate just how high property taxes are in
Nebraska and what a challenge it's going to be, as we take more and
more land off the rolls. If we let public power use this power, making
property taxes lower in Nebraska will be much more difficult. I
believe in private property rights, so in no way does this bill
restrict a private owner from selling or leasing his land to a public
utility. That is a right and I will never alter that. This bill just
prevents public power from using their power of eminent domain to
seize land for renewable projects and then qualify for the federal
subsidies. Subject to your question, that concludes my opening.

BOSTELMAN: Thank you, Senator Brewer. Are there questions from
committee members? Senator Cavanaugh.

J. CAVANAUGH: Thank you, Chairman Bostelman. Thank you, Senator
Brewer, for bringing this bill. It was an interesting discussion and
you, you know my passion, share your passion for restrictions of
eminent domain, as we had that conversation in Government last week, I
think it was. So why Jjust renewables?

BREWER: Well, if we take a look again, the footprint, for example, of
solar and the issues of wind, whether it be the concrete that's left
as part of what would have to be a eventual cleanup, they, they leave
a lot different, I guess, challenge, when it comes to the environment,
compared to, say, a pipeline that you bury and cover and it's no
longer an issue for the landowner or anyone who happens to be next, as
far as a landowner next to where that goes. You know, at the point
where what you're doing on your land or in this case, say, public
power used the right of intimate [SIC] domain and built a large wind
farm. If you're next to that, your life will never be the same. What
you see and, and ultimately, the investment you made in your home,
because sure, you can say I'm just going to move away from there, but
no one may want to buy that home if all they're looking at is a giant
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mirror every day. So I think renewables have a unique impact that
needs to be addressed as part of this right of eminent domain.

J. CAVANAUGH: So you think that living next door to a solar panel--
solar farm would be more of a disincentive than living next to a coal
plant or a nuclear power plant?

BREWER: Well, I mean, a nuclear power plant, unless you object to the
appearance of it, which it's going to be relatively close, because
they're not [INAUDIBLE] the 600 foot height of a wind tower or
something or the reflection off of a wind farm, you know, and a coal
plant or a coal mine, yeah. I mean, but, you know that's there and,
and they're not using the right of eminent domain to take land to turn
it into a coal mine or something like that. I mean that's-- I guess
that's my concern, is that with renewables, you make such an impact on
your neighbors and their ability to have quality of life.

J. CAVANAUGH: So first off, have-- has anybody used eminent domain for
a solar or wind farm in the state of Nebraska?

BREWER: No. They Jjust, they just got it. It was part of the $1.7
billion Inflation Reduction Act.

J. CAVANAUGH: OK. But-- and so, nobody's used it for purposes of
building a coal-- fire power plant, either?

BREWER: To my knowledge, they haven't. I mean--
J. CAVANAUGH: OK.

BREWER: --that's an agreement that is reached. And I, I imagine the
land is purchased and owned by the public power company if they're
going to use it for any of those kind of purposes.

J. CAVANAUGH: I guess my, my question is just why are we limiting it
just to solar plants? Because if you wanted to build a-- if you wanted
to take some of my land for a coal fire power plant, I think I would
have the same objection I would have to taking it for a solar power
plant. And my neighbors may also have the same objection you're
articulating. So I guess that's my question is what's the distinction?
Why are we, why are we being so narrow, as you said in your
introduction?

BREWER: How many coal plants do we have in Nebraska, coal mines, coal
anything? I mean, the, the-- I just-- I guess it doesn't really apply.
We have one nuclear power plant with no plans to build any more of
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them, so it's a stretch to figure out how to fit something else into
this. And this was specifically identified in the $1.7 trillion.

J. CAVANAUGH: OK. Thank you.
BOSTELMAN: Other questions? Senator Hughes.

HUGHES: Thank you, Chairman. Thank you, Senator Brewer. OK. So in our
area, there is a private company coming in and doing a solar farm in
my district. And I, I think I'm right with this, but I think they're
even—-- the private company's even responsible for getting the land to
tie into the current system. But if that weren't the case, would this
restrict a power company from using eminent domain, maybe, to tie in a
generating spot?

BREWER: The idea is that their ability to run power lines is part of--
HUGHES: That's different.

BREWER: --what they have to do.

HUGHES: Yeah.

BREWER: That should not be restricted.

HUGHES: OK.

BREWER: I mean, the, the issue is the actual footprint.
HUGHES: The footprint of where those panels--

BREWER: Yeah. Of the, the--

HUGHES: --or wind turbines are.

BREWER: --yeah. The renewable, whether it be wind or solar.
HUGHES: OK. Thank you.

BOSTELMAN: Senator Fredrickson.

FREDRICKSON: Thank you, Chair Bostelman. Thank you, Senator Brewer,
for bringing this bill. So I, I understood what you're saying, how
this would have a narrow limit on eminent domain for renewable energy
resources. I'm curious. Would, would this also apply to rural public
power districts or other municipalities from using their eminent
domain authority for renewables?
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BREWER: If it's public power, then yes, it would.
FREDRICKSON: OK. So it includes rural public power.

BREWER: But-- yeah. I don't know that we have any rural public power
districts that are generating power. I think they distribute it.

FREDRICKSON: OK. Thank you.
BOSTELMAN: Senator Jacobson.

JACOBSON: Thank you, Chair Brewer, or Chair Bostelman. Senator Brewer,
I want to just kind of clarify, because I think to follow up on
Senator Cavanaugh's questions, I think the heart of your concern
really comes back to the fact that we're really ignoring all of the
county zoning and local zoning and trumping that, as well and that
this is not blocking a private entity from being able to build
something on their land, subject to proper zoning from the
jurisdiction that they're living in. So you've got local control,
you've got local neighbors that are going to decide whether or not
they're going to want to see something like that in their
neighborhood. But now, with the funding that's been enabled through
the Inflation Reduction Act-- and I have to chuckle every time I say
that simply because it's the opposite. But when I think about that and
now it's given a new funding source to municipal companies who now
have an incentive to come in and be paid to do this and would have the
ability to use eminent domain to op-- to supersede any local zoning
and, and put these up themselves. They would-- and, and be able to, to
use eminent domain to take the land to put these facilities up. Is
that your concern?

BREWER: Well, as long as we stay within this realm of public power,
yes, because the, the private side still has the ability to either pay
to have a wind tower put up or a solar farm put up. That, that in no
way do we want to affect. What we're trying to do is to prevent our
public power from being able to do that. Because I think what really
raised concerns was the very meeting in Cass County when it was
brought up that it really didn't matter what the planning and zoning
board decided, that if they decided that they wanted the land, that
they would simply take it by right of eminent domain. And if you think
about a government entity that has virtually unlimited power with
that, they could pick the best farm ground because of where it sets,
the angle, the ground, to the sun, whatever you want to pick. The, the
area and the winds that are favorable to a wind tower. I mean, you
open Pandora's box for a lot of possibilities. Now it's easy to say,
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oh, but we'd never do that. But if you're given the power to do that
and the wrong person is making the decisions, that can change fast.
And they would have a long time before this body could come together
and figure out how to correct it in the future. So this is more of a,
a preventive measure to make sure that doesn't happen.

JACOBSON: And, and, as a follow up to that, and I think again, in a
follow up to Senator Cavanaugh's questions, which I think are good
questions, probably the biggest difference that I would see between
building a-- well, first of all, we're probably not building any new
coal fire plants, so we're probably really looking at nuclear. And if
we're going to do a new nuclear plant, it's probably going to be where
there's, there's infrastructure in place. But I would also say that
there will be a significant amount of permitting that would have to
happen before another one could be located and permitted, from that
standpoint. And when we look at these smaller wind and solar farms,
you're talking about multiple ones. We could see, you know, hundreds
of them, depending upon where they might be. So we're not dealing with
just one or two, we're dealing with all over the place if somebody
wants to put them up. And so, I, I think that's probably what you're
really trying to look at is where-- how does that work?

BREWER: Well, it is a concern, because the ability to move electricity
over long distances becomes a challenge. So it's a lot easier to
produce the energy near where you need to use it when it comes to
renewables. So we have parts of Nebraska where you could probably put
up a 30-square-mile solar farm and then a handful of folks would know
it was there and that might be it. But as you get to the eastern half
of Nebraska here, land becomes very valuable and very scarce for a
purpose other than agriculture or recreation. And so, if there is the
money available and the desire to build solar, which both, both of the
major public power companies have said they want to do, they want to
go to zero carbon, it's going to be part of that package, wind and
solar. Where are they going to put it? And then at some point, because
we've seen this with, with wind energy, it becomes very unpopular. And
so when they have a, a meeting in a county, you'll have hundreds of
people in the room. There'll be a couple of supporters and most of the
rest of them are there with, with less than desirable intentions over
the, the fact they want to put up this wind farm there. We saw that
just-- here in Beatrice not long ago, but I've been all over the state
to those meetings. So at the point it becomes unfavorable to build,
your only course of action then, is to go use right of eminent domain.
And I think that takes away the ability of a landowner to have any
security in, in the rights of a landowner.
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JACOBSON: I, I just have one last question and, and that would be also
clarification. If a private landowner chooses to build a wind or solar
farm with proper zoning on the land that they own, but they need to
connect that solar-- wind or solar farm to existing power transmission
lines, would there still be the ability to do eminent domain by the
public power to connect those together?

BREWER: I think they're right to put in power lines. To move power 1is
something that's part of their day to day mission.

JACOBSON: And this isn't going, isn't going to interfere with that?

BREWER: That's part of what, what they do. That's their lifeblood, is,
is getting the power moved where it needs to be.

JACOBSON: Thank you.
BOSTELMAN: Senator Cavanaugh.

J. CAVANAUGH: Thank you, Chairman. Again, thank you, Senator Brewer.
Of course, Senator Jacobson and I just sort of feed off each other, so
I appreciate that exchange. It was helpful. So one of you, you-- like
I said, I have the same issue you do about using eminent domain,
taking people's property. My question is, well, first off, you were
talking about Cass County. There was this conversation-- that is in
the footprint of OPPD. This is the-- who we're talking about.

BREWER: It is.

J. CAVANAUGH: That's an elected board. Couldn't we-- couldn't the, the
issue of unpopularity of the idea be resolved by the fact that you
elect your-- the person who is making that decision? And rather than
have the Legislature come in and put our thumb on the scale and say,
we're going to disfavor this type of generation, but the people who
elect those representatives could do that?

BREWER: Well, no. I mean, elections are part of the process, but if
you elect him for a four-year cycle, that's four years that they could
take land and do whatever they wanted. And sure, they're out in four
years, but all those landowners are now-- no longer ability to have
their land secured, because it could be used for whatever they
determine it's going to be used for.

J. CAVANAUGH: And-- well, I would say, I guess I-- my push back on
that would be that's true of any elected board. Right. We have--
people have eminent domain, are always—-- we're not having one-year
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elections or anything like that. But you do-- we do have-- one of the
arguments, I guess, against a term limit is people stand for
reelection. And I understand is OPPD doesn't have term limits. They
might be six-year terms on OPPD, though, if I remember right.

BREWER: Could be.

J. CAVANAUGH: But people run for office, they run on a platform. They
run, you know, and, and they are answerable to their constituents,
even when they're in between election. And that seems to me like,
maybe, a, a more appropriate avenue for ex-- exercising that disfavor.

BREWER: But what would it hurt for us to assure that that isn't going
to happen by having this law, as opposed to hoping that the board will
do the right thing when the time comes?

J. CAVANAUGH: OK. But I have another question, I guess. You mentioned
that, you know, these other pipelines get buried and that they don't
have the impact on people's communities. We just saw an example within
the last six months. Let's see, December 17, the Keystone pipeline
exploded in Kansas, right on the border with Nebraska and leaked
thousands of barrels into the dirt. 600,000 gallons of oil was spilled
into the waterway and the land surrounding it. Is that an argument for
eliminating eminent domain for all pipelines, then?

BREWER: No. But, I mean, if we want to talk, you know, tit for tat on
the issue of wind energy as opposed to pipelines, I think the, the
number of birds killed, the number of bats killed, the, you know, the,
the property value that's lost. I mean, you can go on and on on either
side of this. I'm just trying to focus on what I think is the nearest
wolf to the sled when it comes to the issue of, of eminent domain and
who's most likely to use it and abuse it and that's, that's why the
bill was designed the way it was. It was not all encompassing of every
source of power anywhere, anyhow.

J. CAVANAUGH: So you're not opposed to adding other sources of power?
BREWER: I'm not opposed to what?

J. CAVANAUGH: Adding other sources of power to be excluded?

BREWER: No, you can write your own bill on that. You're welcome to it.
J. CAVANAUGH: Thank you, Senator.

BOSTELMAN: Senator Brandt.
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BRANDT: Thank you, Chairman Bostelman. Thank you, Senator Brewer. Real
quick, would another way to solve this would be to change the
requirements of an elected board, to have a supermajority to exercise
eminent domain. If they have a six-member board, it would take five or
more. If they had a seven-member board, it would take six or more. I
mean, typically, boards are fairly responsive to the public. They come
in and pack the room and if they're pro-wind, anti-wind or, or
whatever the issue is, they see that. We see that as senators. And,
you know, if you-- if, if there's really a good reason, would that be
another way to, to accomplish this?

BREWER: Ooh, actually that's probably a, a good idea. I think that's,
that's reasonable.

BRANDT: All right. Thank you.
BOSTELMAN: Seeing no other questions, will you stay for closing?
BREWER: You betcha, seeing as I'm next up.

BOSTELMAN: All right. I'd ask anyone who would like to testify as a
proponent for LB255 to please come forward. Any proponents, please
come forward. Is there anyone that would like to testify in opposition
to LB255? Please come forward. Anyone testifying in opposition? Don't
all come at once. Good afternoon. Welcome.

JOSEPH LANG: Good afternoon. Good afternoon, members of the Natural
Resources Committee. My name is Joseph Lang, J-o-s-e-p-h L-a-n-g. I am
the director of energy regulatory affairs at Omaha Public Power
District. I'm here to write comments in opposition of LB255. Electric
utility infrastructure is critical infrastructure that is required to
support the health, safety and welfare of Nebraska citizens.
Electricity is vital to support today's societal needs, such as
heating and cooling our homes, cooking, emergency communications and
hospitals. With this understanding, the Nebraska Legislature has given
our public power utilities the power of eminent domain to ensure the
necessary development of such critical infrastructure is not
inappropriately hindered. Eminent domain also provides protections to
landowners and utilities alike to ensure appropriate compensation is
paid to landowners and to prevent a willing seller from overcharging a
utility for land. The power of eminent domain is a necessary
capability of public power and one that is not taken lightly. But that
said, the power of eminent domain is a crucial tool, but exercised
minimally by OPPD and only when necessary as a last resort. When the
need for land is required to support new or changing electric
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infrastructure, OPPD standard process is to develop a public
involvement plan and conduct extensive, extensive outreach and
community engagement. We engage interested persons, such as individual
and family landowners, renters, state and local elected officials and
others through one-on-one meetings, key, key stakeholder groups and
public open houses. This engagement helps to ensure the most
appropriate and responsible use of land for the support of electrical
infrastructure. Less than 3 percent of all easement and property
trans—-- transactions reach condemnation. At times, we've had some
businesses and landowners use condemnation process, not due to a
dispute, but simply as a standard process to affirm fair compensation.
LB255 seeks to remove OPPD's and certain other public power utilities'
rights to exercise the power of eminent domain and for solar and wind
electric generation facilities. These facilities are vital tools as
part of ensuring a broader and diverse resource mix that enables us to
economically and reliably serve our customer owners. Diverse
generation resource technologies and fuel sources are paramount to
ensuring 24/7 availability of electricity to customers during periods
of low wind, no sun, rail service constraints on coal deliveries,
natural gas supply constraints, loss of generation cooling due to low
river levels and ice jams, all of which have recently been experienced
and impacted generation availability. All generation, all generation
resources have strengths and weaknesses. Diversity is key. OPPD
opposes LB255, as it causes costs to increase at all generation-- and
all generations should be treated the same. Lastly, utilities have a
strong track record for ensuring land is utilized appropriately for
electric infrastructure and the responsible use of eminent domain to
resolve a dispute or simply facilitate and affirm fair compensation.
Thank you for listening to my testimony. I'll take any questions you
may have.

BOSTELMAN: A question from committee members? Senator Hughes.

HUGHES: Thank you, Chairman. Thanks for coming in. I'm going to go--
Senator Brandt has left, but now I'm curious. Does it-- when a board
votes on something like-- well, does the board vote on this first? And
then, is it just a majority of the board or like, how does that
process work for an eminent domain case?

JOSEPH LANG: Yeah. Correct. So our board does vote if we're going to
exercise the power of eminent, eminent domain. It does require a board
vote, but just a simple majority is required.

HUGHES: Just a simple majority. OK. Thank you.
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BOSTELMAN: Senator Fredrickson.

FREDRICKSON: Thank you, Chair Bostelman. Thank you for being here to
testify. So I'm curious because I know you're here representing OPPD.
I'm an Omaha-based Senator. And so I'm curious, with renewable energy,
in particular, what would eminent domain look like if it was being
exercised by OPPD specifically?

JOSEPH LANG: Sure. So, you know, in my testimony, kind of walked
through a very detailed processes that we use in exercising eminent
domain. We-- one, we rarely use it, as I stated. It's-- we have a very
engaged public involvement process. We-- and Jjust-- and I won't walk
through all the details, but it's very extensive and it's in--
time-intensive, as well, meaning we don't rush it. But to the extent
a-- land was needed because of its, you know, unique location, a
girded condition existed, etcetera, OPPD has, you know, under the
current statute, certainly, has the power of eminent domain to utilize
that. And there's a process that we go through, a court process,
etcetera--

FREDRICKSON: Um-hum.

JOSEPH LANG: --to fully exercise that. But again, extremely minimally,
do we, do we need it or, or leverage it.

FREDRICKSON: Right. And do you anticipate that changing in the future?
JOSEPH LANG: Needing it?
FREDRICKSON: Um-hum.

JOSEPH LANG: No, not necessarily. Certainly, renewables are, you know,
becoming more and more prevalent in our industry. But by all extent,
we would, we would exhaust every option prior to needing or leveraging
eminent domain.

FREDRICKSON: And do you anticipate your process changing at all? So in
terms of-- it sounds like you have public involvement and you go
through the court, so do you anticipate that changing in the future at
allz

JOSEPH LANG: I would say we're always changing our public involvement
process to make it better, richer engagement with the community. But
that would be the only processes that I would anticipate changing.

FREDRICKSON: Thank you.
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JOSEPH LANG: You're welcome.
BOSTELMAN: Senator Hughes.

HUGHES: Thank you, Chairman. So kind of branching off what he said and
then what Senator Brewer had spoke to at the beginning, that, because
you're with OPPD and one of the board-- apparently, one of your board
members had stated that-- I guess my question is, is OPPD pursuing to
do a solar farm on their-- like, to own, as yourself? Because right
now, it's private companies are lining this up to lease the land or
whatever. Does OPPD have this on their list of a future source for
that you guys have yourself?

JOSEPH LANG: Yes. So our—-- the OPPD board has approved a board
resolution to, to pursue 400 to 600 megawatts of solar generation
ownership, whether it's privately held, whether it's held by the-- by
OPPD, specifically, is, is not specific or, or dictated in that. But
so far as whether we're actively pursuing ownership by OPPD, I would
say we're, we're seeking to fulfill that board resolution, but we
don't have any specific-- you know, whether we own it or a private
developer owns it, we look at all those options to determine and make
sure that it's the most economical resource.

HUGHES: OK. Thank you.

BOSTELMAN: So after listening to Senator Brewer's opening, my question
for you is this: is-- does OPPD have the right to go around county
zoning laws and regulations i1if they are not favorable and then, take
private property using eminent domain? And this is a yes or no
question.

JOSEPH LANG: Pers—-- per the-- pursuant to the statutes, I would think
it, it does.

BOSTELMAN: OK. How many, how many acres are needed for one megawatt of
solar power?

JOSEPH LANG: Approximately 6 to 7, somewhere in that.
BOSTELMAN: I think it's seven.
JOSEPH LANG: OK.

BOSTELMAN: How much solar is OPPD planning for in your decarbonization
initiative for your power and purpose initiative?
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JOSEPH LANG: Our Power with Purpose, that we just discussed a moment
ago, 1is 400 to 600 megawatts of solar.

BOSTELMAN: So OPPD has 81 out of 600 megawatts of solar under
contract, so far, for power and, and purpose. They need 519 more. The
number fluctuates, in your report, from 3,000 to 5,000 megawatts of
solar for de-- decarbonization. So doing the simple math, if we're, if
we're using 500 megawatts for Power with Purpose and 3,000 megawatts
on the low end of your decarbon-- decarbonization initiative,
initiative, that's 3,500 megawatts, give or take a few. Correct?

JOSEPH LANG: 3,500 megawatts?

BOSTELMAN: Right. If you're, if you're number at the low end
fluctuates, in your plan, from 3,000 to 5,000 megawatts and you're
using 500 for your Power with Purpose, that-- sorry. Numbers-- I'll
just-- it's 3,500.

JOSEPH LANG: Sure. I'm with you. And you're speaking just for
clarity-- are you speaking of the-- not Power with Purpose,
specifically?

BOSTELMAN: Your Omaha Public Power District Paths to Decarbonization
final report.

JOSEPH LANG: Yes. Thank you for clarifying.

BOSTELMAN: OK. That's where we're at. So now, if we-- if we're talking
about 3,500, 3,500 megawatts, now, seven acres per megawatt, multiply
that times 3,500 megawatt, that's 24,500 acres for solar power alone,
give or take a few acres. I know you are having difficulty siting
solar, so this could be a significant taking of private property for
eminent domain, for eminent-- solar generation. That's 38 square
miles. My question to you is, you mentioned that this protects
landowners. How does this protect landowners? How does eminent domain
protect the landowners?

JOSEPH LANG: It protects landowners by ensuring that they're paid,
paid fair compensation for any land transactions.

BOSTELMAN: So, although we didn't have any proponents of this, we had
another hearing, by Senator Machaela Cavanaugh, in front of this
committee, on eminent domain and they had landowners that came in that
applied specific to that bill. I, I guess they would not agree. They
feel that they would not be treated fairly or have not been, that the
fair market value that, that eminent domain would allow them, it puts
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them at a significant disadvantage. And they have to sell their land
for less than what it's actually valued at. So we're talking about,
potentially, 38 square miles of solar to be put in, according to
your-- according to the plan. Do you know how far out that looks? You
know, how many years out are we looking and where that might be?

JOSEPH LANG: Yeah, that's a great clarification. That is a 2050 plan.
BOSTELMAN: Um-hum.

JOSEPH LANG: And so that's the-- and I would also, generally, qualify
it as a goal, as well. But it is a-- that, that-- our decarbonization
initiative that you're looking at there is the 2050.

BOSTELMAN: OK. Thank you.
JOSEPH LANG: You're welcome.
BOSTELMAN: Senator Jacobson.

JACOBSON: Thank you, Chairman Bostelman. Mr. Lang, I guess I have one
other question with regard to that, in particular, when it comes to
valuation of land for [INAUDIBLE] through eminent domain. I, I guess
my concern is from a farming perspective. You have farmers that this
may-- they may have homesteaded that land. That land may have been in
their, in their family for over 100 years. So when you value it for
eminent domain, you made the comment, we want to make sure we pay them
not too little and not too much. So how much is too much? How do you--
I'll-- a, a better question. How are you going to value the land taken
under eminent domain? I know the answer to it. I'd like to hear your
answer.

JOSEPH LANG: Sure. There's a process for that, certainly. We can, you
know, we, we do leverage brokers that help us look forward for the
value of land, assessors to look-- say appraisers to-- appraisals, to
look backward in, kind of, real time what the value of land is and we
use those as inputs. The eminent domain process is a-- is, is more of
a, a legal process to ensure input and, you know, unbiased types of
inputs into that determination.

JACOBSON: BRut, but what it's trying to do is establish a market value.
When I think we can all agree that when you look at farmland and
you've got farmers that have this 80 acres or 160 acres that touches
theirs, do you think that's worth more than the market wvalue to them
or less or do you think that they should just be able to buy it for
market? I mean, my guess my point is there are big premiums being paid
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for people to own land that they've always wanted. I can also tell
you, I can cite many examples. There's an example down in southeast
Nebraska. Two prominent bidders down there, I think, they went to, I
think it was $25,000 an acre for 160 acres, because they both wanted
it. Now, I don't think the assessor's going to assess it at that. I
can tell you there's a farm north of, of Aurora in, in Hamilton County
that sold last year. And there was a, a matter of several quarters
that sold. And the one quarter there brought, again, north of $20,000
an acre. All the rest of the quarters that sold, sold for 14. The one
that brought north of $20,000 an acre was because this individual's
wife grew up there, she wanted that farm and she was going to pay
whatever-- they were going to pay whatever it took to buy it. So now,
all of a sudden, you've got somebody who has a value of [INAUDIBLE] a
farm. Farmstead's been in her home and their, and their family
forever. And now, all of a sudden, that's targeted and they're going
to get paid far less than what they would value that land to be. My
point here is that when you're going out into ag land, you're in a
whole different territory, as it relates to eminent domain, than you
are within a city limit, where you can come to a much-- you don't have
this other intrinsic value that's involved with the farmland. That's
one concern. My other concern and I guess the other question for it
that I had raised, is that when you go in and put in a pipeline, as
Senator Brewer mentioned, it's buried. It's out of sight, out of mind.
If you go in and put in something vertical, solar, wind-- and I'll,
I'll grant anything, a coal, coal plant, any other major plant, it
will have an impact on the neighbors. And when you take land through
eminent domain, you're not paying anything to the neighbors, are you?

JOSEPH LANG: Correct. You're just paying the, the-- you'd, you'd
consider them and things that you may need to build out to
[INAUDIBLE] .

JACOBSON: But, but they're not going to get any value if mine-- if the
neighbor-- their land is taken through eminent domain and they're
paid, quote, market value, the neighbors get nothing and yet, they've
got the eyesore. They've got the disadvantage of that being there. And
now, you take Senator-- Chairman Bostelman's numbers, in terms of how
many acres you're talking about, this is a real issue. This is a real
issue in ag country-- land country and this is a real problem for
farmers. And so, I, I just raise that question, in terms of my
fundamental problem with eminent domain, be-- beyond the taking for
purposes that aren't essential is, really, how are they fairly valued.
I can tell you, I'm dealing with a situation right now where the state
of Nebraska's coming through and going to do street work on-- down
Jeffers Street, runs right next to my bank facility. So they're going
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to-- they-- I can, I can accept the offer that they've given me or I
can let them go through the condemnation process. I'm going to get
paid the same, so I accepted the deal. I can tell you the price that
they're paying me per square foot for the land is what I paid for it
eight years ago. If I wanted to buy additional acres, same amount,
somehow I get the feeling the price would be a lot higher if I wanted
to buy a few, few. I bought it in bulk and they want to sell by the
piece at bulk price. That's how eminent domain works. So again, we're
not here to debate how to fix eminent domain necessarily. I think
there are some inequities in how we do the valuation of eminent
domain, but I am very concerned about the ability to trump all other
regulations and go do these grabs into, particularly, ag country. So
I'm, I'm very concerned and, and it's going to take a lot, probably,
to persuade me to not support this bill.

JOSEPH LANG: And I could, I could appreciate that. I would just, just
add that eminent domain is-- not only have we used it very rarely,
that would be our intent moving forward. It's a, it's a very rarely
utilized tool.

BOSTELMAN: Senator Brandt.

BRANDT: Thank you, Chairman Bostelman. Thank you, Mr. Lang, for your
testimony. I assume in your business model and we're talking about
solar, I guess, that's, that's where we're at at the moment. That--
there would come a point where the price of the ground is expensive
enough that you would look at other options. I have family in the
American Southwest. And when you go down there, there are solar panels
on every roof, in every subdivision, you know, in a lot of these
cities down there. Is, is that something that OPPD looks at? Is
redeveloping the inner city, you know, if you're going to run into
these roadblocks out-- outside of the city?

JOSEPH LANG: We-- you know, so far as offering programs to work with
customers, we're-- we continually looked for ways to develop those
programs, such as, you know, ways to optimize the placement of, of
solar plan-- panels, etcetera. I don't believe we have any specific
programs at the moment, but that's something we're continuing to--
that we look into.

BRANDT: So technology is changing constantly. In the last five or ten
years, what kind of efficiencies have we gained just on the solar
side?

JOSEPH LANG: From a cost efficiency perspective?
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BRANDT: For production efficiency, per square foot of panel or however
you want to measure that.

JOSEPH LANG: I'm not familiar specifically.
BRANDT: All right. OK, that's fine. Thank you.
JOSEPH LANG: I can get back to you.

BOSTELMAN: Senator Cavanaugh.

J. CAVANAUGH: Thank you, Chairman Bostelman. And thank you, Mr. Lang,
for being here. So first off, I got a couple of questions, but first
one, heard some conversation about going around county zoning laws.
What's that about?

JOSEPH LANG: So what we're-- I would say my perspective on that is
the, kind of, the black and white perspective of the statutes, as
compared to what we, what we actually do. So we've worked with-- like
in Sarpy County, for example, we've had hearings with planning and
zoning commissions, etcetera, etcetera, and, and reviewing sites and
what would be-- could be utilized. And that's not, you know, no
eminent domain type perspectives applied there. So versus what we do
as a public power entity and was brought up earlier, we have elected
boards that ensure that we take responsible actions, with regard to
land ownership, eminent domain, etcetera and, and it's a, it's a tool
of absolute last resort. We rarely use it, but we work with elected
officials, boards, planning, zoning, etcetera, to the extent possible.

J. CAVANAUGH: So that's-- I guess that's the, that's the dangerous
part there: to the extent possible. What, what does that mean when,
you know, Senator Bostelman said you go around, go around zoning laws.
So I guess here's the question. Eminent domain is one thing. Right. So
you guys, right now, you have the power of eminent domain. You can
come in and you can, you can condemn land and take it for a project,
not just renewables, but you can take it for distribution, you could
take it for natural gas, I mean a natural gas plant, is that right?

JOSEPH LANG: Correct.

J. CAVANAUGH: And when you do that, regardless of what the nature of
the project is, you, in some capacity, do not have to comply with
county zoning laws or city zoning laws or what's the-- I guess
that's-- the two things are not necessarily related is, I guess, my
question. Question one.
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JOSEPH LANG: So as a public power district, eminent domain is provided
to you as a subdivision of the state. And--

J. CAVANAUGH: How is eminent domain related to zoning, though, is my
question.

JOSEPH LANG: Correct. Maybe I was trying to get there--
J. CAVANAUGH: OK.

JOSEPH LANG: --is that, that preempts the local planning and zoning.
So while we work with local officials, etcetera, on that, again, the--
that, that's a state, you know, a subdivision of the state right or
power of eminent domain that can be exercised.

J. CAVANAUGH: So if you do a willing buyer or willing seller, you have
to comply with zoning?

JOSEPH LANG: No.

J. CAVANAUGH: OK. So that's kind of what I'm trying to get at here, is
the, the-- there's a distinction between your ability to build without
complying with zoning and your ability to use eminent domain. Is that
right?

JOSEPH LANG: Maybe I'll just simplify it. Local planning and zoning,
while we do our best to work with that and comply and etcetera,
etcetera, as a subdivision of the state, we're not required to comply
with that, with local planning and zoning.

J. CAVANAUGH: OK. Regardless of the nature of which the land
transaction is undertaken?

JOSEPH LANG: Correct.

J. CAVANAUGH: OK. So. All right. So the zoning issue is not solved for
whoever has that issue with this bill then. It's not addressed.

JOSEPH LANG: I agree, if I understand your point.

J. CAVANAUGH: So my other question, has OPPD-- we've heard about local
taxpayers being-- taking land off tax rolls. Does OPPD ever do in lieu
of tax payments?

JOSEPH LANG: Correct. We, we have a 5 percent pilot payment, in lieu
of tax, payment that we pay to the counties in our retail service
territory.
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J. CAVANAUGH: And that's for all the land that you take off the tax
rolls or.

JOSEPH LANG: So to clarify, that is based on retail sales in that
county. It's not specific to land.

J. CAVANAUGH: I'm sorry?

JOSEPH LANG: The payment in lieu of tax that OPPD pays to counties in
our retail service territory, that-- the, the dollars that the tax
figures are determined based on retail sales, not specific to land.

J. CAVANAUGH: OK. And you said it-- within the service territory, for
any of these potential 3,500 acres-- is that the right number,
Senator/Chairman Bostelman? The number that Senator Bostelman/Chairman
Bostelman cited, for those acres, potentially, OPPD would have to
build outside of its service area? Is that right?

JOSEPH LANG: It-- possibly. It could be in other states, it could be
in Nebraska. And I, I would just, maybe, clarify because I don't have
that report in front of me, whether that was all specific solar in the
report or was that renewables in general, etcetera, but.

J. CAVANAUGH: I'll have to get back to you on that one. So, OK. So if
you're going outside-- say you want to-- you're going to build a solar
farm in Iowa. You would not have a power of eminent domain in Iowa,
correct?

JOSEPH LANG: Correct.

J. CAVANAUGH: If you build outside of your service territory, but
within the borders of the state of Nebraska, do you have the power of
eminent domain?

JOSEPH LANG: Yes.

J. CAVANAUGH: OK. So OPPD is, potentially, looking at building power
outside of the political jurisdiction. Right. Meaning that the folks
whose land you may be taking would not have that recourse we talked
about of going to the elected board because they wouldn't be
represented by that board.

JOSEPH LANG: And that's a possibility.

J. CAVANAUGH: OK. I might have more questions, but I [INAUDIBLE].
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BOSTELMAN: Just, just for the record, what I was talking about before,
according to the report, it's 3 to 5 gigawatts of solar, 4 to 6.5
gigawatts of wind, if we're going to talk about solar and wind
specific, 1 to 3 gigawatts of storage, .74 gigawatts of gas. So it's 3
to 5 gigawatts of solar and 4 to 6.5, 6.5 gigawatts of wind, just for
the record. Other questions?

J. CAVANAUGH: OK. I got another question.
BOSTELMAN: Senator Cavanaugh.

J. CAVANAUGH: Thank you, Chairman Bostelman. Thanks for being here and
for answering our questions. So-- and we've had a little bit of a
conversation about, I guess, the unpleasantness of the proximity
toward-- of a generation facility. OPPD was discussing closing down
the north Omaha coal plant. Is that correct?

JOSEPH LANG: There's elements there, fuel switching, not entirely
retiring, but doing some fuel switching and retiring certain units.

J. CAVANAUGH: Switching from coal to natural gas?
JOSEPH LANG: Correct.

J. CAVANAUGH: Is part of that in response to-- is that purely, I
guess, a technical issue or is that partly in response to the
community doesn't want a coal generation plant in their neighborhood
anymore?

JOSEPH LANG: I would say a combination of those. It's a very old
generation facility that's baseload when it's on coal and when you run
a unit on natural gas, the prices of natural gas is a little bit more.
And so you utilize it less, rely on it less, you, you wear it, you
create less wear on the facility, etcetera. But there's certainly
multiple considerations in that decision.

J. CAVANAUGH: But is it safe to say that the community does not enjoy
having a coal generation plant that close to residential?

JOSEPH LANG: Members of the community, I think that's safe to say
that. Correct.

J. CAVANAUGH: OK. Thank you.

BOSTELMAN: Any other gquestions?
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JACOBSON: I, I guess, just one--—
BOSTELMAN: Senator Jacobson.

JACOBSON: --to follow up on the last point you've raised by the
Senator. But the coal plant's been there a long time, right?

JOSEPH LANG: The north Omaha--
JACOBSON: Yeah.
JOSEPH LANG: --facility?

JACOBSON: Probably was there before the houses were, weren't there--
wasn't it?

JOSEPH LANG: I don't-—- I'm not familiar with how that was built out in
the fifties and sixties.

JACOBSON: Well, I, I-- the only thing I ponder a little bit is when I
think about having the ability to use eminent domain outside of your
political jurisdiction, without complying with any standard-- any
local zoning. Take land because you decide you need it to do green
energy only. And I liken that to what if a packing plant decided that
they needed more beef or more pork and they decided they want to get
those same powers and be able to go take land and put up feedlots or
pork or poultry facilities and ignore zoning and ignore the neighbors
and just build it. That's kind of what I feel is happening here. Am I
wrong?

JOSEPH LANG: I guess the way I look at it is we have a, a specific
jurisdiction where we're required to serve the-- we have an obligation
to serve, where, maybe, the, the parallel that you're drawing, it--
they, they don't have that obligation to provide that, that product.

JACOBSON: But you've chosen the, the mix of energy you want. You've
chosen you want green enerqgy, that's why you need this expanded area.
You could serve it, you could go repair your, your coal fire plant and
upgrade it, like they did in Sutherland with NPPD and produce all the
energy you need.

JOSEPH LANG: There's economics to that, certainly.

JACOBSON: No. They're applying better economics to that than wind and
solar.
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JOSEPH LANG: I, I wouldn't believe so, actually, but it-- possible. I
don't-- I'd have to look at what those analysis [INAUDIBLE].

JACOBSON: And my point is, is I guess my question is, are you not
proactively choosing a type of energy you prefer to have and that's
what's causing you to grab all of this additional land? Would that be
a fair statement?

JOSEPH LANG: I would say in, in the near to mid-term, it's much more
about diverse resource mixes and ensuring economic, you know, ability
to serve customers reliably, reliably. Certainly, in a 2050 plan,
there's a lot that's going to happen in the close to 30 years between
now and then. And the anticipation of being able to rely on other
small modular reactors, etcetera, etcetera, would, would, we
anticipate, being a possibility in that timeframe.

JACOBSON: And that would be my last question is, is that I, I, I
assume that you're looking at small nuclear and that that's part of
the mix and could actually supplant some of what you're planning in
terms of the green site?

JOSEPH LANG: The clarification on the report that Senator Bostelman's
looking at, is it really looks at today's technologies and doesn't
anticipate what we don't know in future technologies. It basically
assumes if we applied today's technologies in the year 2050, what we
would have to do to arrive at that, somewhat impractically, right,
because a lot is going to happen in the next near 30 years.

JACOBSON: Right. Thank you. I, I-- and thanks for your testimony. I'm
done.

BOSTELMAN: Thank you for coming and your testimony. Appreciate it.
Thank you.

JOSEPH LANG: You're welcome. Thank you.
BOSTELMAN: Next opponent, please. Good afternoon.

JOHN McCLURE: Good afternoon. Chairman Bostelman, members of the
committee. My name is John McClure, J-o-h-n M-c-C-l-u-r-e. I'm
executive vice president for external affairs and general counsel for
Nebraska Public Power District. I'm here today in opposition to LB255.
Eminent domain is the strictly prescribed authority to acquire private
property for a public purpose. Only a small group of entities have the
power, such as utilities, which provide service broadly to the general
public. Private property ownership is cherished in our state and
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nation and the acquisition of private property through condemnation
should always be as a last resort for the acquiring entity. NPPD, as
an electric utility, has the power of eminent domain, but always
strives to obtain necessary land rights on a negotiated voluntary
basis. Landowners are entitled to just compensation when their
property is obtained for a public purpose. LB255 would prohibit NPPD,
OPPD and LES from utilizing eminent domain to build wind or
solar-powered generation facilities. NPPD currently owns wind
generation facilities near Ainsworth, Nebraska, and Springview,
Nebraska. Land rights at both sites were obtained through voluntary
negotiations. I'm not aware of NPPD utilizing eminent domain to
acquire land rights for any generation facilities, including
renewables, during my 40-plus years at NPPD. I would also point out
that in the case of a wind farm, we don't acquire fee title. We get a
lease because the, the landowner continues to use it for whatever ag
purposes were taking place previously. Although we have not utilized
eminent domain for generation facilities, it's an important tool to
preserve. It helps assure if land rights are necessary for a public
purpose, that the interest can be acquired at a just price. Let's say,
for example, NPPD decided there was a need to expand current renewable
project and it was able to reach voluntary agreements with all
impacted property owners except one. The holdout could potentially
stop the project or secure an exorbitant payment, in order to-- for
the project to proceed, should the ability to exercise eminent domain
be eliminated. There's no evidence of problems caused by the current
law, as it would pertain to wind or solar projects and we urge you not
to advance the bill. I would be happy to answer any questions you may
have.

BOSTELMAN: Thank you for your testimony. Are there questions from the
committee? Senator Fredrickson.

FREDRICKSON: Thank you, Chair Bostelman, and thank you, Mr. McClure,
for, for being here and testifying today. So, you know, it's a
[INAUDIBLE]. I'm, I'm listening to the questions and listening to the
answers, as well. And I, you know, I think one thing we could all sort
of agree on is, is no one, no one likes eminent domain. All right.
This is not a-- an appealing process for, for, for, for anyone
involved. And, you know, I think and I might be misunderstanding here,
but I think, I think a lot of the crux of this bill is this fear that
there is going to be big land grabs for, for, specifically, for
renewable energy. And I'm, I'm wondering if you can speak a little bit
to NPPD's, sort of, future plans related to renewable energy and sort
of, what is the, what is the risk level of something like, tons of
land being scooped up for this, from happening?
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JOHN McCLURE: Well, certainly like the other utilities that are
generators in this state and the utilities nationwide, we are looking
at decarbonization opportunities over a long period of time. We think,
in our case, one of the great advantages we have is a nuclear plant
and we hope that is a part of our future and, and certainly,
potentially, new nuclear as, as a resource. For us, we haven't
identified any specific amount of renewables that we're looking for in
our portfolio. We recognize, as the previous witness did, that
technology is going to have to evolve because at the end of the day,
we need to be driven by reliable, affordable, sustainable and
resilient electric infrastructure, because electricity becomes
increasingly more important for everything we do in society. So we
don't have a specific goal. I, I appreciate and understand the
concern. If someone says, we're going to go out and condemn land
rights on X number of sections of land and take that away, I, I think
that would be a very difficult thing to try to accomplish. And, and at
a minimum and it's been said by the previous witness, I will repeat
it, we strive for voluntary negotiated agreements. That's the best way
to pursue these things. Eminent domain is exercised as a matter of
last resort. As I indicated, we've never used it for generation--

FREDRICKSON: Um-hum.

JOHN McCLURE: --but it doesn't mean you might not have a situation
where you need to add something, even at a conventional generation
facility and you need some adjacent land. And again, you're doing it
for the benefit of all the electric consumers being served by this
critical infrastructure.

FREDRICKSON: Right. Thank you. I appreciate it.
BOSTELMAN: Senator Brandt.

BRANDT: Thank you, Chairman Bostelman. Thank you. Mr. McClure. Have
you ever participated in a eminent domain?

JOHN McCLURE: I have.
BRANDT: How many?

JOHN McCLURE: Oh, I'd say a half dozen, because, again, we haven't had
that many and most of them were early in my career and involved
transmission lines.

BRANDT: So what would a typical situation look like, from your
experience?

25 of 97



Transcript Prepared by Clerk of the Legislature Transcribers Office
Natural Resources Committee February 22, 2023

JOHN McCLURE: Well, first of all, it means that the landowner and NPPD
were not able to reach a voluntary agreement on acquiring rights. And
again, all of my experience had to do with transmission lines. So they
are-- we don't acquire a fee title, we acquire an easement and the
landowner is allowed to continue farming, grazing, whatever the
practices were previously, other than building a structure, typically,
within that area. So we would-- and, and even before we got to that
phase, we hire independent appraisers to give us a sense of what is
the value of the property. We have a formula that we would pay, based
on property value, based on structures that would be added. And again,
I'm talking about transmission because those are my real experiences.
Today, we pay for an easement, we pay 80 percent of the fee value. We
also pay for any construction damages that would happen to crops. We
pay for any-- we had to make an additional payment for structures. So
that's what we would offer to someone. But if the landowner doesn't
think that's fair, you end up-- you first go to a, a board of
appraisers at the county level. Three citizens from the county, one
has to be a licensed real estate appraiser. And you go through a
process, because there's obviously a fundamental difference of opinion
as to what the value is. There are some potential upsides for that
landowner. If they're successful and if they raise what they get above
a certain percentage of what was offered, they're entitled to legal
fees, you know, and, and then they have the upside. But we just,
again, have not had that many cases because we reach voluntary
a