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Introduction

The Regulation of Health Professions Act (as defined in Neb. Rev. Stat., Section 71-6201, et.
seq.) is commonly referred to as the Credentialing Review Program. The Department of
Health and Human Services Division of Public Health administers the Act. As Director of this
Division, | am presenting this report under the authority of this Act.

Description of the Issue under Review

The applicant group is seeking to license dialysis technologists in Nebraska.

Summary of Technical Committee and Board of Health Recommendations

The technical review committee members recommended in favor of the applicants’ proposal
as amended.

The Board of Health recommended against the applicants’' proposal as amended.

| concur with the Board of Health's recommendation against licensing dialysis technologists
for reasons that | have clarified below.
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The Director’s Recommendations on the Proposal

Action taken on the four criteria:

Criterion one: Unregulated practice can clearly harm or endanger the health, safety, or
welfare of the public.

Action taken: | recommend against the proposal on this criterion.

Comments: [nformation presented by the Nebraska State Board of Nursing during the
November 14, 2016 bimonthly meeting of the Nebraska State Board of Health regarding the
role of dialysis technologists’ in the provision of patient care has clarified that it is not
necessary to license this group. Previously, concern was expressed by dialysis technology
representatives that their services were in jeopardy because of a 2015 action by the Board of
Nursing that in effect ‘retired’ a Board of Nursing opinion that had allowed dialysis
technologists to provide services under nursing delegation despite the fact that dialysis
technologists are unlicensed providers, a situation which some experts believe is contrary to
the nursing statute which they argue prohibits nurses from delegating nursing functions to
unlicensed providers such as dialysis technologists, for example. The information provided to
the Board of Health by Board of Nursing representatives clarified that the aforementioned
prohibition on nursing delegation to unlicensed providers pertains only to complex medical
procedures, and that dialysis technologists are never allowed to perform complex medical
procedures. The services and procedures they are allowed to perform are routine in nature.
Thus, nurses may delegate to them without violating prohibitions pertinent to delegation to
unlicensed providers. Given this information it has become clear to me that there is no need
to license dialysis technologists.

Criterion two: Regulation of the profession does not impose significant new economic
hardship on the public, significantly diminish the supply of qualified
practitioners, or otherwise create barriers to service that are not
consistent with the public welfare and interest.

Action taken: | recommend against the proposal on this criterion.

Comments: Requiring that dialysis technologists become licensed would impose a
significant financial burden on these providers, a burden that cannot be justified in terms of
public health, safety, or welfare, given that there is no evidence of harm to the public from
their services under the current situation.

Criterion three: The public needs assurance from the state of initial and continuing
professional ability.

Action taken: | recommend against the proposal on this criterion.

Comments: Available information does not support the contention that the State of
Nebraska needs to impose additional assurances of professional ability beyond that which




already are in place to protect the public. All currently practicing dialysis technologists
have already passed a national certification examination to demonstrate competency to
provide their services safely and effectively, for example.

Criterion four: The public cannot be protected by a more effective alternative.

Action taken: | recommend against the proposal on this criterion.

Comments: Given that no public health related problem was identified in the current practice
situation of dialysis technologists during the review of the applicants’ proposal it is clear that
there is no need to license the members of this profession. However, consideration should
be given to the idea of establishing a registry for dialysis technologists for the purpose of
easing concerns of members of the nursing profession regarding delegation to providers
without any credentialing. By registry | mean a registry as defined in the Nebraska Regulation
of Health Professions Act referred to in the opening paragraph of this report.

Action taken on the entire proposal: | recommend against approving the proposal.

Comments: Information provided by the Nebraska State Board of Nursing has clarified that
dialysis technologists can continue to provide their services as they always have without
having to become licensed, and that the concern raised by the applicant group that without
licensure their services are in jeopardy are not well-founded.
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Part One: Preliminary Information

Introduction

The Credentialing Review Program is a review process advisory to the
Legislature which is designed to assess the need for state regulation of health
professionals. The credentialing review statute requires that review bodies
assess the need for credentialing proposals by examining whether such
proposals are in the public interest.

The law directs those health occupations and professions seeking credentialing
or a change in scope of practice to submit an application for review to the
Department of Health and Human Services, Division of Public Health. The
Director of this Division will then appoint an appropriate technical review
committee to review the application and make recommendations regarding
whether or not the application in question should be approved. These
recommendations are made in accordance with statutory criteria contained in
Section 71-6221 of the Nebraska Revised Statutes. These criteria focus the
attention of committee members on the public health, safety, and welfare.

The recommendations of technical review committees take the form of written
reports that are submitted to the State Board of Health and the Director of the
Division along with any other materials requested by these review bodies. These
two review bodies formulate their own independent written reports on the same
credentialing proposals. All reports that are generated by the program are
submitted to the Legislature to assist state senators in their review of proposed
legislation pertinent to the credentialing of health care professions.



The Members of the Nebraska State Board of Health

Kevin Borcher, PharmD, RP

Jim Trebbien (public member)
Shane Fleming, BSN, MSN, RN
Michael Hansen, (Hospital Administrator)
Russell Hopp, DO

Diane Jackson, APRN

Kevin Low, DDS

Dale Michels, MD

Anthony Moravec, DVM

Debra Parsow (public member)
Teresa Konda, PE

Paul Salansky, OD (Vice Chair)
Wayne Stuberg, PhD, PT (Chair)
Travis Teetor, MD

Joshua Vest, DPM

Douglas Vander Broek, DC
Jeromy Warner, PsyD, LP

Meetings Held

The Meeting of the Credentialing Review Committee of the Board, August 29, 2016
The Meeting of the Full Board of Health, September 19, 2016

The Meeting of the Credentialing Review Committee of the Board and of the Full Board,
November 14, 2016



Part Two: Summary of Recommendations on the Dialysis
Technologists’ Proposal

Summary of the Technical Committee Recommendations

The members of the technical review committee recommended approval of the
amended proposal which now calls for licensure.

Summary of the Recommendations of the Nebraska State Board of Health

The Credentialing Review Committee of the Board recommended approval of the
amended proposal during its August 29, 2016 meeting. However, during their
September 19, 2016 bimonthly meeting these Committee members decided to
postpone action on their draft report to the full Board so they can query the Board of
Nursing for more information on matters pertinent to nursing delegation of dialysis
functions and procedures. During the afternoon session of this bimonthly full Board
meeting the Committee members asked the full Board Chairperson, Dr. Wayne Stuberg,
to draft a letter requesting such information on behalf of all of the members of the Board
of Health and requesting the presence of Board of Nursing representatives at the next
bimonthly meeting of the Board of Health’s Credentialing Review Committee. During the
week that followed this letter was drafted, signed, and submitted to the Board of
Nursing.

During their bimonthly morning meeting of November 14, 2016 the members of the
Credentialing Review Committee of the Board of Health received additional testimony
from representatives of the Board of Nursing pertinent to the meaning and implications
of the term ‘complex medical procedures’. After some discussion, these Board
Committee members decided to rescind their recommendation of August 29, 2016 in
which they had recommended the licensing of dialysis technologists. These Board
Committee members then proceeded to take action on a motion and a second to
register dialysis technologists, unanimously approving this motion.

During the afternoon session of their November 14, 2016 meeting the members of the
full Board of Health took action on the recommendation of their Credentialing Review
Committee that dialysis technologists be registered, unanimously approving this
recommendation.



Part Three: Summary of the Dialysis Technologists’ Proposal

The applicant group, the Nebraska Kidney Coalition, is proposing state registration for
dialysis patient care technicians (DPCTs), currently referred to as dialysis technologists.
Registration would occur at the end of the first two weeks of classroom training prior to
DPCTs beginning their on the job training with dialysis patients at a dialysis facility.
Most DPCT training programs are twelve weeks long. Following that time, DPCTs gain
more on the job experience prior to taking their national DPCT certification examination.
The applicant group stated that this credential would be administered through direct
administration by the Department of Health and Human Services (DHHS).

The applicants amended their proposal during the course of the review process as
follows:

The applicants decided to seek licensure for DPCTs which are now to be called
DPCTs—Dialysis Patient Care Technicians. Licensure will establish an
approved core training curriculum to provide consistent training across Nebraska
as well as a specific scope of practice and oversight that will ensure protection
for the public. The proposed scope of practice would mirror the duties that were
previously outlined in the Board of Nursing Advisory Opinion for the profession in
outpatient dialysis settings.

The full text of this proposal can also be found under the Dialysis Technology
topic area of the credentialing review program link at
http://dhhs.ne.gov/Pages/reg admcr.aspx



http://dhhs.ne.gov/Pages/reg_admcr.aspx

Part Four: Discussion on the Issues by the Credentialing Review
Committee of the Board at the August 29, 2016 Meeting of this
Committee

Comments by Dr. Travis Teetor, Chairperson of the Dialysis
Technologists’ Technical Review Committee

Dr. Teetor began his comments by stating that the current review on dialysis
technologists stems from the ‘retirement’ of the Advisory Opinion of the Board of
Nursing on dialysis technology in 2015. Between 1991 and 2015 dialysis technologists
relied on this advisory opinion as support for the services they provided in the area of
dialysis patient care. Now that this advisory opinion has been ‘retired’ dialysis
technologists are concerned that there is no protection for the functions and services
they provide, especially functions and services associated with the administration of
heparin, for example. The advisory opinion had allowed dialysis technologists to
administer heparin to patients who had been deemed medically stable as long as it is
done under the direction of a nurse. The ‘retirement’ of the advisory opinion has
removed this authorization making this component of dialysis technology care subject to
varying interpretation as to whether the administration of heparin should or should not
be a component of what dialysis technologists do. Some health care providers believe
that the administration of heparin is by its nature an inherently complex procedure
requiring medical judgment and involving risks to patient safety, and that such
procedures should only be delegated to those who are licensed to do so. Dialysis
technologists are not licensed. In fact there are no state-mandated personnel standards
for them at all. The applicant group is concerned that without their proposal they will
eventually no longer be allowed to provide such procedures, and perhaps other
procedures, as well, such as the administration of saline solutions and catheterization
procedures, for example.

Dr. Teetor informed the Credentialing Review Board Committee members that the
Board of Nursing advised dialysis technology representatives that the best way for them
to address their concerns was to undergo credentialing review. They decided to follow
that advice, and developed a proposal to register dialysis technologists. Later, during
the review of the technical review committee, the applicants amended their proposal to
seek licensure, concluding that licensure would provide greater assurance that all of
their services would be protected. Dr. Teetor concluded his remarks by stating that the
technical review committee voted to approve this amended version of the proposal.



Comments by supporters of the proposal:

Comments by Matt Bauman on behalf of the applicant group, The Nebraska
Kidney Coalition

Mr. Bauman informed the Board Committee members that the advisory opinion
protected the services of his group from 1991 through 2015. This advisory opinion was
reaffirmed by the Board of Nursing on three different occasions, 1996, 2001, and 2005.
Then the Board rescinded it in 2015 for reasons that are not entirely clear. Because of
this latter action the members of the Kidney Coalition had to act to protect their services
which they believe is vital to the well-being of those Nebraskans who suffer from kidney
disease. He went on to state that there are not enough nurses to provide all necessary
services in this area of care, adding that dialysis technologists provide safe and
effective care, and that there have been no reported instances of harm to the public
from their services. He added that the services in question include heparin
administration, saline solutions via central lines, and certain catheterization procedures.
He went on to say that oversight of their services is very effective, adding assurance of
safe, quality care. He concluded his prepared remarks by stating that passing licensure
would ensure that these services would continue as they are now.

Ms. Jackson asked Mr. Bauman about how dialysis techs are trained, and whether this
training is ‘OJT’ or whether there might also be a didactic component. Mr. Bauman
responded that it is mostly ‘OJT’ but that there is a core curriculum and that passing a
licensing examination would be required under the terms of the licensure proposal. Ms.
Jackson asked how long the training course typically is. Mr. Bauman replied that it is a
twelve week course.

Dr. VanderBroek asked Mr. Bauman if there has ever been any evidence of harm from
their services. Mr. Bauman responded that there has never been an instance of harm
to the public.

Mr. Trebbien asked Mr. Bauman if licensure might have the impact of creating a
shortage of providers. Mr. Bauman responded that this would not occur because
licensure would make use of the same training and testing procedures that are already
used to train and verify the competency of dialysis techs, and the costs of all this would
continue to be paid for by employers as they are now.

Dr. Vest asked Mr. Bauman why the applicants changed their proposal from seeking
registration to seeking licensure. Mr. Bauman responded that his group found that there
was little support for registration on the technical review committee, and that a majority
of committee members urged them to amend their proposal to seek licensure, arguing
that licensure would be more effective in protecting dialysis tech functions and services.

Dr. Teetor then asked if the applicants could address matters pertinent to complex
procedures versus those not regarded as complex, and clarify for the Board Committee
members what the difference is between these two terms. Mr. Bauman responded by
using central lines as an example. He stated that the members of his group can utilize



central lines as long as the patient being treated has been defined as medically stable
by a licensed professional qualified to make such a determination. Mr. Bauman went on
to state that in his judgment utilizing central lines in this manner under the direction of a
qualified licensed medical professional does not entail a complex procedure. He added
that not everyone perceives this the way he does, however, and that some health
professionals regard any utilization of central lines as comprising complex procedures.

Comments by those with concerns about the proposal:
Comments by Elizabeth Hurst on behalf of the Nebraska Hospital Association

Ms. Hurst informed the Board Committee members that continuing the services of
dialysis techs is vital but that this can be done via some kind of registration procedure.
Licensure, per se, is not necessary to accomplish this, and licensure is not indicated by
any evidence available pertinent to harm or potential for harm. Licensure would be an
overreaction to the issues and concerns raised in the current review, and would result in
the overregulation of the profession under review.

General Discussion by the Board Committee members on the issues:

Dr. Teetor made a brief comment summarizing the thinking of the technical review
committee in making the recommendation to approve the licensure proposal for dialysis
techs. He stated that by the time these committee members were ready to take action
on the amended proposal some of them had come back to supporting registration as
the best regulatory mechanism for dialysis techs, expressing some resentment over the
‘arm-twisting’ associated with the argument that licensure must be passed in order to
‘save dialysis tech services’. These committee members were no longer sure that
licensure was necessary in order to do that, reasoning that dialysis tech services do not
include medically complex procedures and thus do not require delegation from a
licensed health care professional in order to perform them. However, this renewed
interest in registration did not carry the day during the final ‘up or down’ vote on the
proposal. A majority of committee members were still concerned about those who view
at least some dialysis tech procedures as requiring delegation from a supervising
licensed health care professional in order to perform them. These committee members
continued to regard licensure as the only way these procedures can be protected as
components of dialysis technology services.

Ms. Jackson asked the applicants whether the education and training of dialysis techs is
adequate for them to be able to take delegation from a licensed health professional if
the licensure version of the proposal were to pass. Mr. Bauman responded by stating
that his group does not believe that it would ever be necessary for dialysis techs to take
delegation from another health professional in order to provide their services because



the services they provide are not medically complex. All that is needed is direction from
a supervising nurse.

Dr. Moravec responded to Mr. Bauman’s comment on delegation by pointing out what
he saw as an apparent contradiction in these remarks specifically that the applicants
claim that their services are not complex and don’t need to be delegated but yet they
are asking for licensure so that they can take delegation from other licensed
professionals such as nurses, for example. Dr. Moravec asked Mr. Bauman to clarify
this part of applicant thinking. Mr. Bauman responded that his group feels that they
have no choice but to seek licensure because there are health professionals outside of
their group who have the opinion that at least some of the things that dialysis techs do
are complex procedures requiring nursing delegation. Mr. Bauman went on to state that
the only way to deal with this uncertainty is to go for licensure and thereby ensure the
protection of the services they provide. He added that he too would prefer registration
over licensure if it were not for the fact that registration would not likely provide the
certainty of protection licensure provides for his group.

Mr. Fleming commented that it is not likely that a definitively clarifying judgment on what
is versus what is not a complex procedure is going to occur in anything like the near
future, and for that reason he indicated his belief that licensure is necessary to protect
dialysis tech services.

The Formulation of Recommendations by the Board Committee
members

Action taken on each of the four criteria: Actions were taken regarding whether or
not the applicants’ proposal satisfied the four criteria. An ‘aye’ vote indicates that the
applicants’ proposal satisfies a given criterion. A ‘nay’ vote indicates that it does not.

Criterion one: Unregulated practice can clearly harm or danger the health, safety,
or welfare of the public.

Action taken:

Voting aye on this criterion were Teetor, VanderBroek, and Vest. Voting nay on this
criterion were Fleming, Moravec, Trebbien, and Jackson.

Comments:

Jackson: Stated that there have been no reports of harm from dialysis tech services

Teetor: Stated that no regulation currently exists and that there should be something
for public protection

Fleming: Stated that there is no evidence of harm from dialysis tech services

Moravec: Stated that there is no evidence of harm from dialysis tech services
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Vest: Stated that there is no evidence of harm from dialysis tech services

Criterion two: Regulation of the profession does not impose significant new
economic hardship, significantly diminish the supply of qualified
practitioners, or otherwise create barriers to service that are not
consistent with the public welfare and interest.

Action taken:

Voting aye on this criterion were Teetor, Fleming, Moravec, Trebbien, and Vest. Voting
nay were VanderBroek and Jackson.

Comments:

Trebbien: Stated that there is no new harm stemming from the proposal itself

Teetor: Stated that there is no new harm or barriers from the proposal

Fleming: Stated that there is no new harm from the proposal

Moravec: Indicated that this is a very complex criterion and it’s hard to sort out all
the pieces. He added that he saw no new harm or barriers from passing
the proposal

Vest: Indicated that he saw no new harm or barriers to service in the proposal

Jackson: Stated that there is a need for a third option

VanderBroek: Stated that there are too many unknowns, no basis to support the

proposal

Criterion three: The public needs assurance from the state of initial and
continuing professional ability

Action taken:

Voting aye on this criterion were Teetor, Fleming, Trebbien, Vest, and Jackson. Voting
nay were Moravec and VanderBroek.

Comments:

Vest: Stated that the public needs some assurance in this regard

Moravec: Stated that the public needs some assurance in this regard but not
licensure

Fleming: Stated that we need to act to protect dialysis tech services

Jackson: Indicated that if they can do the job then we need licensure them to

protect the services, but was not sure of the quality of the groups’
education and training

VanderBroek: Stated that there is no evidence of harm, so no basis for concluding that
assurance is needed
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Teetor: Stated that there is a need for more consistent training to ensure a
quality service
Trebbien: Stated that the public does need assurance of competency

Criterion four: The public cannot be protected by a more effective alternative.

Action taken:

Voting aye on this criterion was VanderBroek. Voting nay on this criterion were Teetor,
Fleming, Moravec, Trebbien, Vest, and Jackson.

Comments:
Trebbien: Stated that registration would be a much better alternative
Teetor: Stated that registration would be a much better alternative

VanderBroek: Indicated that there is no other way of resolving the problem identified
than the proposal

Jackson: Stated that licensure would be overregulation

Fleming: Stated that there has to be a better way than licensure
Moravec: Stated that there has to be a better way than licensure
Vest: Stated that there has to be a better way than licensure

Action taken on the entire proposal

The Board Credentialing Review Committee Members took action to advise the full
Board of Health on whether or not to recommend approval of the dialysis technology
proposal for licensure via an ‘up-down’ vote.

Voting to approve the proposal were Teetor, Fleming, Trebbien, Vest, and Jackson.
Voting not to approve the proposal were Moravec and VanderBroek.

By this vote the members of the Board’s Credentialing Review Committee
recommended approval of the dialysis technology proposal for licensure.

Comments:

Trebbien: Stated that our hands are tied. There’s no more effective option than the
proposal

VanderBroek: Stated that there’s no clear information indicating the need for licensure

Moravec: Expressed sympathy for the situation the applicant group is in, but cannot
support licensure which would be overregulation

Fleming: Indicated that it seems as if the uncertainties of the situation can only be
addressed by licensure, but he prefers registration if there was assurance
it would effectively address the problem identified

Teetor: Stated that our hands are tied. There’s no more effective option than the

proposal
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Reformulation of Recommendations by the Credentialing Review
Committee of the Board

The Credentialing Review Committee of the Board recommended approval of the
amended proposal during its August 29, 2016 meeting. However, during their
September 19, 2016 bimonthly meeting the members of this Committee decided to
postpone action on their draft report to the full Board so they can query the Board of
Nursing for more information on matters pertinent to nursing delegation of dialysis
functions and procedures. During the afternoon session of this bimonthly full Board
meeting the Committee members asked the full Board Chairperson, Dr. Wayne Stuberg,
to draft a letter requesting such information on behalf of all of the members of the Board
of Health and requesting the presence of Board of Nursing representatives at the next
bimonthly meeting of the Board of Health’s Credentialing Review Committee. During the
week that followed this letter was drafted, signed, and submitted to the Board of
Nursing.

During their bimonthly morning meeting of November 14, 2016 the members of the
Credentialing Review Committee of the Board received a response to their request for
information from the Board of Nursing on the difference between ‘complex procedures’
and ‘non-complex procedures. During the October 13, 2016 meeting of the Board of
Nursing Karen Weidner, RN, moved and Dawn Straub, RN, seconded that: “Non-
complex nursing interventions can safely be performed according to exact directions, do
not require alteration of the standard procedure, and the results and client/patient
responses are predictable (172 NAC 99). The Registered Nurse may delegate authority,
responsibility, and accountability to provide selected non-complex nursing interventions
to a qualified unlicensed person (172 NAC 99). Non-complex interventions become
complex interventions when nursing judgment is required to safely alter standard
procedures in accordance with the needs of the patient; or require nursing judgment to
determine how to proceed from one step to the next; or require the multidimensional
application of the nursing process (172 NAC 99). The Registered Nurse does not
delegate complex nursing interventions to an unlicensed person. Further, the Board of
Nursing recommends that the Registered Nurse in the dialysis setting retains the
authority to safely delegate tasks based on nursing judgment to Dialysis Patient Care
Technicians (PCTs) based on the PCTs education and training. The Board of Nursing
supports the registration of certified Dialysis PCTs.” This motion was unanimously
approved by the members of the Board of Nursing.

After some discussion by the members of the Credentialing Review Committee of the
Board of Health Dr. Vest moved and Dr. VanderBroek seconded that the Committee
members rescind their action of August 29, 2016 on the dialysis technologists’ proposal
whereby they had recommended licensure of dialysis technologists. Voting aye were
Vest, Parsow, Teetor, Trebbien, Fleming, VanderBroek, and Moravec. There were no
nay votes or abstentions. By this action the Board’s Credentialing Review Committee
members agreed to rescind their recommendation of August 29, 2016.
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Mr. Fleming commented that the information provided by the Board of Nursing in
delineating the difference between complex and non-complex procedures clarifies that
there is no need to license dialysis technologists, and that a registry would suffice to
define their place in the provision of dialysis services in Nebraska. He added that it has
become clear that dialysis technologists do not perform complex medical procedures.

Dr. Teetor moved and Mr. Fleming seconded that the Board’s Credentialing Review
Committee members reject licensure for dialysis technologists and instead recommend
approval of registration for this profession consistent with the recommendations of the
Board of Nursing cited, above, in this document. Voting aye were Vest, Parsow, Teetor,
Trebbien, Fleming, VanderBroek, and Moravec. There were no nay votes or
abstentions. By this action the Board’s Credentialing Review Committee members
recommended registration as the appropriate credential for dialysis technologists.
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Part Five: Discussion on the Issues by the Full Board of Health

During the afternoon session of their November 14, 2016 meeting the members of the
full Board of Health discussed the recommendations of their Credentialing Review
Committee on dialysis technologists.

Dr. Hopp asked the applicants about the education and training of dialysis
technologists. An applicant representative responded that training consists of three
months of training and includes a testing procedure for competency assessment.
Completion of a high school diploma or equivalent is also required. Completion of
requirements for a national certification is also required.

Part Six: Recommendations of the Full Board of Health on the
Proposal

Actions Taken by the Board Members:

The members of the full Board of Health took the following action on the
recommendation of their Credentialing Review Committee to rescind their previous
recommendation to license dialysis technologists and recommend registration for
dialysis technologists instead, as follows:

Voting aye were Borcher, Fleming, Hansen, Hopp, Jackson, Konda, Low,
Michels, Moravec, Parsow, Stuberg, Teetor, Trebbien, VanderBroek, Vest, and
Warner. There were no nay votes or abstentions.

By this action the members of the full Board recommended approval of the

recommendation of their Credentialing Review Committee that dialysis technologists be

registered.
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Part One: Preliminary Information

Introduction

The Credentialing Review Program is a review process advisory to the
Legislature which is designed to assess the need for state regulation of health
professionals. The credentialing review statute requires that review bodies
assess the need for credentialing proposals by examining whether such
proposals are in the public interest.

The law directs those health occupations and professions seeking credentialing
or a change in scope of practice to submit an application for review to the
Department of Health and Human Services, Division of Public Health. The
Director of this Division will then appoint an appropriate technical review
committee to review the application and make recommendations regarding
whether or not the application in question should be approved. These
recommendations are made in accordance with statutory criteria contained in
Section 71-6221 of the Nebraska Revised Statutes. These criteria focus the
attention of committee members on the public health, safety, and welfare.

The recommendations of technical review committees take the form of written
reports that are submitted to the State Board of Health and the Director of the
Division along with any other materials requested by these review bodies. These
two review bodies formulate their own independent reports on credentialing
proposals. All reports that are generated by the program are submitted to the
Legislature to assist state senators in their review of proposed legislation
pertinent to the credentialing of health care professions.



LIST OF MEMBERS OF THE DIALYSIS TECHNOLOGISTS’ TECHNICAL REVIEW
COMMITTEE Spring, 2016

Travis Teetor, MD, (Chair) Omaha
Boys Town
Corrinne Pedersen Lincoln

Retired from NMPP Energy

Michael J. O’ Hara, JD, PhD Omaha
University of Nebraska at Omaha

Michael Millea Omaha
Retired LMHP

Susan Meyerle, LMHP, PhD Lincoln
Life Resources

Allison Dering-Anderson, PharmD, RP Omaha
UNMC Department of Pharmacy Practice



Part Two: Summary of Committee Recommendations

The committee members recommended approval of the applicants’ amended proposal.
The amended proposal changed the requested credential from registration to licensure.



Part Three: Summary of the Applicants’ Proposal

The applicant group, the Nebraska Kidney Coalition, is proposing state registration for dialysis
patient care technicians (DPCTs), currently referred to as dialysis technologists. Registration
would occur at the end of the first two weeks of classroom training prior to DPCTs beginning
their on the job training with dialysis patients at a dialysis facility. Most DPCT training programs
are twelve weeks long. Following that time, DPCTs gain more on the job experience prior to
taking their national DPCT certification examination. The applicant group stated that this
credential would be administered through direct administration by the Department of Health and
Human Services (DHHS).

The applicants amended their proposal during the course of the review process as follows:

The applicants decided to seek licensure for DPCTs which are now to be called
DPCTs—Dialysis Patient Care Technicians. Licensure will establish an approved core
training curriculum to provide consistent training across Nebraska as well as a specific
scope of practice and oversight that will ensure protection for the public. The proposed
scope of practice would mirror the duties that were previously outlined in the Board of
Nursing Advisory Opinion for the profession in outpatient dialysis settings.

The full text of the applicants’ proposal can be found under the Dialysis
Technologist’s subject area on the credentialing review program link at
http://dhhs.ne.gov/Pages/reqg admcr.aspx



http://dhhs.ne.gov/Pages/reg_admcr.aspx

Part Four: Discussion on issues by the Committee Members

Wwhat are the shortcormings of the current practice situation, if
any?

Dr. Teetor asked the applicants to discuss the rationale for their proposal vis-a-vis what they
think DPCTs should be allowed to do versus what they can do now, and then to compare
these two scenarios with current LPN practice, for example. Matt Bauman, RN, responded
on behalf of the applicant group, stating that the principal difference between DPCT practice
and current LPN practice is that LPNs are allowed to inject saline solutions and heparin
whereas DPCTs are not. He added that one objective of the proposal is to clearly define in
statute that DPCTs be allowed the same privileges regarding these two procedures. Mr.
Bauman went on to state that until recently DPCTs had been doing these procedures under
a Board of Nursing advisory opinion that allowed them to do so. In October of 2015 this
advisory opinion was retired creating doubt as to whether DPCTs can continue to do these
procedures. Mr. Bauman stated that the applicants are confident that a registry would be
able to establish that DPCTs are able to do these procedures without having to seek
licensure since the procedures in question are not complex medical functions and therefore
could be delegated to them by supervising nurses.

Mr. Bauman informed the committee members that the retirement of the Board’s advisory
opinion ended this Board’'s support for the range of functions that DPCTs need to provide
their services. He went on to state that this situation left his group with two options: 1) Go
through credentialing review, or, 2) Seek a declaratory ruling. He stated that his group
decided that undergoing credentialing review was the best option for them, and that they
decided that they would seek to register those who provide DPCT services. This registration
proposal would require education, training, continuing education, and passing an
examination. It would also clarify the range of functions provided by dialysis techs. He
concluded his presentation by informing the committee members that under this proposal
those who provide these services would also be known as “Dialysis Patient Care
Technologists.”

Several committee members sought clarification from the applicants regarding the action of
the Board of Nursing in ‘retiring’ the advisory opinion on dialysis technology functions and
procedures. Mr. Bauman responded by stating that one reason for this action pertains to
whether or not DPCT functions and procedures are complex or non-complex interventions.
Mr. Bauman explained that non-complex interventions are those which a nurse can delegate
to a DPCT and which do not require medical judgment. Complex interventions cannot be
delegated to a DPCT because they require nursing oversight and monitoring, they are
defined as medical procedures requiring medical judgment, and because DPCTs are not
licensed. Mr. Bauman clarified this statement by stating that the Board of Nursing considers
DPCT patient care procedures as fitting under the complex intervention category, whereas
the members of the Nebraska Kidney Coalition consider these procedures to be non-
complex, non-medical procedures. Mr. Bauman went on to state that the Board of Nursing
no longer wants to be in the position of defending or supporting DPCT procedures that they
consider to be medical in nature because DPCTs are not licensed and nurses cannot
delegate, direct, or oversee unlicensed personnel in the performance of medical procedures.
Mr. Bauman added that this was part of the reasoning behind the decision by the Board of
Nursing to ‘retire’ the advisory opinion in question. Ms. Logan asked Mr. Bauman what, if
any, medicines do DPCTs utilize. Mr. Bauman replied that DPCTs administer heparin and



saline solutions.

The committee members received testimony from Board of Nursing member Dawn Straub,
RN, regarding why the Board of Nursing retired its advisory opinion on DPCT functions and
procedures. Ms. Straub stated that the Board of Nursing determined that there were
discrepancies between the advisory opinion in question, on the one hand, and the Nurse
Practice Act, on the other, stemming from the concern that the advisory opinion, in
supporting heparin injections and saline flushes by DPCTs, was in violation of the Nurse
Practice Act. Ms. Straub clarified that the Board of Nursing has been advised that heparin
injections and saline flushes are complex medical procedures and that nurses cannot
delegate such procedures to unlicensed caregivers. And, since DPCTs are not licensed,
nurses should not be delegating these procedures to them. Ms. Straub was asked whether
or not the proposed registry would be able to address the concerns of the Board of Nursing.
Ms. Straub responded that it would not address these concerns because nursing rules
require licensure before nurses can delegate complex procedures.

Mr. Bauman and Dr. Spry argued that the procedures in question are not complex
procedures and that there is no reason for prohibiting DPCTs from performing them. Dr.
Teetor commented that there seems to be no consensus on whether they are or are not
complex procedures, and asked staff whether or not it is within the purview of the technical
review committee to attempt to render a judgment on this matter. Credentialing review staff
responded to this question by stating that this is beyond the charge of the technical review
committee.

Does the public need action by the State to remedy the current
situation?

Dr. Dering-Anderson asked the applicants why the Board of Nursing ‘retired’ their advisory
opinion on DPCTs. Mr. Bauman replied by stating that the Board told his group that they
were advised by legal counsel that these kinds of Board opinions have no legal standing,
and that Boards have no authority to enforce them. Mr. Bauman went on to state that the
applicant group is concerned that their services are in jeopardy because they no longer
have a legally constituted body to protect them. He went on to state that if, for whatever
reason, DPCTs were disallowed to practice, the availability of persons to do this kind of work
would decrease drastically. There would not enough nurses available to fill such a gap.

Dr. Spry stated that there is a need to find a way in which DPCTs can be allowed to perform
these procedures again, otherwise access to these services will inevitably be seriously
restricted, much to the detriment of patients. Dr. Meyerle asked Dr. Spry how DPCT-related
tasks have changed since the withdrawal of the advisory opinion in 2015. Dr. Spry
responded by stating that DPCTs are no longer allowed to do catheterizations or inject
heparin, but that they still are allowed to do saline flushes. Dr. Spry added that there is a
need to restore the other two functions in order to ensure continued access to dialysis
services.

Mr. Bauman commented that the proposed registry itself would create another mechanism
for reporting any erroneous conduct by an errant DPCT, and that this registry would use the
Medication Aide Registry as a model in this regard. Dr. Dering-Anderson remarked that she
could not find anything in the Medication Aide Registry about intravenous procedures, and
expressed skepticism regarding the ability of this registry to be useful in regulating DPCTs.



Would the proposal be in the public interest?

Dr. Dering-Anderson asked whether there would be exemptions for those who provide
dialysis at their home for a family member, for example. Comment was made that the
proposal does not seem to allow for these kinds of exemptions. Another commentator
stated that those who provide dialysis for family members at home are not members of the
profession per se, nor are they seeking employment doing this work.

Dr. Teetor asked the applicants if there are schools locally that train DPCTs. An applicant
representative responded that there are no schools locally, but that most of the training is
‘OJT’ and that some of it is also ‘on line’.

Dr. Dering-Anderson asked the applicants what would be the worst thing that could happen
if nothing were done? Mr. Bauman replied that his group was advised to define a range of
functions and pursue a credential that would include these functions. Dr. O’'Hara
commented that he can’t see any reason why anyone would want to interfere with the
services of DPCTs. Why would anyone want to threaten the role of this professional group
in the provision of dialysis services?

Dr. Dering-Anderson asked the applicants how their proposal would impact the issue of
nursing delegation to DPCTs as regards the administration of medications, given that the
proposal seeks registration, not licensure, and that licensure is typically required before a
care giver can administer or inject medications, unless the procedures in question are
considered to be routine. Dr. Dering-Anderson asked whether or not there have been any
complaints from anyone regarding any of the procedures DPCTs are currently using, and
whether or not there have been any attempts by other professionals to limit or restrict
DPCTs from utilizing any of the procedures or functions they are currently using. Mr.
Bauman indicated that he was not aware of any such complaints or actions.

Dr. O’'Hara asked the applicants whether or not there would be a renewal period. He also
asked about the timing of ‘CE’. He also asked about how discipline would be done under
the terms of the proposal. Dr. O’Hara expressed concerns about the proposal requiring
certification by a private body as a precondition for the achieving state registration. Dr.
Dering-Anderson commented that the Pharm Tech statute provides a model for how these
guestions and issues can be addressed.

Ms. Logan asked the applicants how the registry could be managed to prevent a novice
DPCT from harming the public before they had time to complete all the necessary
education, training, and competency assessment procedures. An applicant representative
responded by stating that each employer provides an orientation via a preceptor and that
this preceptor also provides an internal assessment of each candidate. The applicant
representative added that this internal orientation, training, and assessment process comes
first, and that every candidate must undergo this process before they are allowed to do the
work associated with being a DPCT, adding that this would continue to be the way things
are done under the terms of the proposal if it were to pass.

Ms. Logan and Ms. Pedersen expressed skepticism regarding how competency could be
enforced under a registry or how discipline could be conducted under a registry. Dr. Les
Spry, M.D., a nephrologist, responded that facility inspectors from DHHS as well as

inspectors from a federal agency would continue to provide oversight of DPCT services if



the proposal were to pass and that each hospital would continue to provide oversight as
well. He added that patient complaints would also play a role in drawing attention to any
problems with DPCT services. Mr. Bauman reiterated that the proposed registry itself would
create another mechanism for reporting any erroneous conduct by an errant DPCT.

The applicants were asked to clarify how the various requirements associated with this
registration would be implemented or verified in the case of a candidate seeking
employment as a DPCT for the first time. Would they already be employed as a DPCT prior
to receiving all the education and training and testing required under the terms of the
proposal, for example? Who would oversee the progress of a registrant pursuant to the
completion of all these requirements, and how would they do this? An applicant, in
accordance with the law, would fulfill all requirements or report a failure to do so. The
representative went on to say that registration is contingent upon passing the examination.
Employers help make arrangements for taking the examination and require candidates to
report completion or failure to complete these examinations.

An LPN identifying herself as a representative of the Nebraska Healthcare Association
addressed issues pertinent to intravenous procedures associated with the application of
heparin. This LPN stated that the use of such devices as heparin locks are not within her
scope of practice and expressed skepticism about the ability of PCTs to provide this
component of patient care safely and effectively given that they have less education and
training than do LPNs, for example. She added that not even LPN-Cs are allowed to
administer heparin, for example.

Is there a better way (o address concerns raised about dialysis
fechnology services than the applicants’® proposal?

The committee members then discussed various options for dealing with the issues
associated with heparin injections and saline flushes. One option mentioned by Dr. Spry
was to have physicians delegate these procedures to DPCTs. Dr. Spry hastened to add
that he has been advised that this might not be legal in Nebraska even though it has been
made to work in other states. Another option discussed was to make rearrangements in
staffing so that nurses perform all of the complex procedures previously performed by
DPCTs. The committee members were informed that this would be virtually impossible to
carry out given that there are not enough nurses to do all of these procedures on a daily
basis. Ms. Pedersen asked whether or not we ought to be looking at licensure as a possible
solution to this problem.

Dr. Dering-Anderson asked the applicants why they think they need to do anything. Mr.
Bauman replied that his group was advised to define a range of functions and pursue a
credential that would include these functions. Dr. O’Hara commented that he can’t see any
reason why anyone would want to interfere with the services of DPCTs.
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Comments received at the public hearing

Prior to the public hearing the applicant group amended its proposal so as to make it a
licensure proposal instead of a registration proposal. The applicants informed the
committee members that this change was made in order to better address concerns raised
about the ability of the proposal to resolve issues pertinent to the delegation of certain
dialysis-related procedures to dialysis techs by registered nurses. These procedures
included the administration of heparin and saline solutions, for example.

During the public hearing the technical committee members received testimony from
interested parties on the proposal, some of which focused directly on the above mentioned
amendment that the applicants made to their proposal. A representative of the Nebraska
Nurses Association stated that the central concern of credentialing is patient safety, and that
a carefully implemented and managed dialysis technician registry would satisfy the goal of
ensuring patient safety. Regarding matters pertinent to the administration of heparin, for
example, this representative stated that heparin can be administered safely by an
unlicensed dialysis technician when it has been determined by their nursing supervisor that
the patient in question is medically stable, making this procedure a ‘non-complex’ task, or
one which is safe for an unlicensed employee to administer, as long as they are properly
directed and supervised, that is. This representative clarified that her group—NNA—is
neither advocating for nor opposing the current dialysis technology proposal, however.

A spokesperson for the Nebraska Medical Association stated that it is critical that qualified
dialysis technologists and LPNs be allowed to continue delivering the dialysis services they
currently provide. Given the on-going critical nursing shortage in Nebraska elimination of
the services of these providers would jeopardize adequate access to dialysis services for
those Nebraskans who need these services. This spokesperson went on to state that NMA
believes that it is in the interest of all dialysis patients in Nebraska that dialysis technologists
be allowed to continue to provide all of the services that they have been providing since the
inception of the April 1991 Advisory Opinion of the Nebraska Board of Nursing. This
spokesperson continued their comments by stating that, although licensure per se might not
be necessary to ensure access to these services, NMA seeks to go on record supporting the
applicants’ amended proposal in order to help resolve outstanding questions regarding
which services and procedures dialysis technologists should be allowed to provide.

Dr. Leslie Spry, MD, FACP, FASN, FNKF, with the Dialysis Center of Lincoln, Nebraska,
stated that there has never been a report of injury or malpractice resulting from the action of
any dialysis technologist in Nebraska. He went to state that there is clear documentation
that the services provided by all staff in his dialysis unit, including dialysis technologists, is of
excellent quality, and that there is no need for the state to create a licensure program to
ensure quality services. He went on to say that the only credential that might be appropriate
for dialysis technologists is registration and even that would require two, separate
registrations, one when the person is hired, and the other when the person passes the
certifying examination.

A spokesperson for the Licensed Practical Nurse Association of Nebraska stated that
dialysis technologists lack sufficient education and training to perform procedures pertinent
to administration of heparin and saline solutions, and that, for this reason, the current
licensure proposal should not be approved. This spokesperson went on to state that there
are already professionals who can provide these services who already possess the
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necessary education and training, and these are LPN-Cs.

A spokesperson for the Nebraska Kidney Coalition—NKC—the applicant group in the
current review process, responded to the criticism of the proposal from some testifiers at the
public hearing by presenting the following responses:

o DPCTs currently employed at outpatient dialysis clinics in Nebraska are
already either nationally certified by one of the three CMS approved
exams or are in the process of their 18-month training and are getting
ready to take the exam to be certified. Many DPCTs take the national
exam prior to the 18-month cut-off. If they are not nationally certified
within 18 months they are not allowed to work in dialysis units as a DPCT.

o Of the three national exams approved by CMS, our dialysis providers
would be comfortable with the ‘NANT’ exam if Nebraska requires us to
select one of these three exams as the official exam for our profession
here in Nebraska. We would request that current DPCTs who have
already taken one or the other of the other two exams be allowed to be
grandfathered in without having to take another exam.

o Given the widely varying interpretations of what constitutes ‘complex’
versus ‘non-complex’ procedures in Nebraska and the confusion created
by the retirement of the Advisory Opinion we have decided that the best
way of addressing concerns about matters pertinent to nursing delegation
is to seek licensure for all DPCTs in Nebraska, which should resolve
concerns about delegating such procedures to unlicensed personnel.

o Completely eliminating DPCTs from outpatient dialysis clinics would result
in patient safety concerns, access to care issues, and loss of employment
on the part of a group—DPCTs—who have provided excellent patient care
for many years.

All sources used to create Part Four of this report can be found on the
credentialing review program link at http://dhhs.ne.qov/Pages/reqg admcr.aspx
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Part Five: Committee Recommendations

Committee Actions Taken on the Four Statutory Criterias

Criterion one: Unregulated practice can clearly harm or danger the health, safety,
or welfare of the public.

Action taken: An ‘aye’ vote is a vote in favor of approval of the proposal. A ‘nay’
vote is a vote against approval of the proposal.

Voting aye were Pedersen, O’Hara, Millea, and Meyerle. Voting nay was Dering-
Anderson. Dr. Teetor abstained from voting.

Comments from committee members:

Pedersen: There’s a need for consistent standards as regards in this area of
care.

Dering-Anderson: There is no evidence of harm ever occurring from the provision
of dialysis technology services.

O’Hara: Some of the procedures utilized by dialysis technologists are dangerous
and regulation of some kind is necessary.

Millea: There is need for action of some kind to resolve the problem created by
the withdrawal of the Advisory Opinion.

Meyele: There is a need for greater public protection in this area of care. Some
training needs to be defined, training that conforms to a consistent standard.

Criterion two: Regulation of the profession does not impose significant new
economic hardship, significantly diminish the supply of qualified
practitioners, or otherwise create barriers to service that are not
consistent with the public welfare and interest.

Action taken: An ‘aye’ vote is a vote in favor of approval of the proposal. A ‘nay’
vote is a vote against approval of the proposal.

Voting aye were Pedersen, O’Hara, Millea, Meyerle, and Dering-Anderson. There were
no nay votes. Dr. Teetor abstained from voting.
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Comments from committee members:
Pedersen: There are unlikely to be significant costs from passing the proposal.

Dering-Anderson: There are unlikely to be significant costs from passing the
proposal.

O’Hara: In effect, we are reestablishing regulation for this group, regulation that
ended with the end of the Advisory Opinion.

Millea: Medicare and/or Medicaid will pick up any costs stemming from the
proposal.

Meyerle: There should be no significant new costs from passing the proposal.

Criterion three: The public needs assurance from the state of initial and
continuing professional ability

Action taken: An ‘aye’ vote is a vote in favor of approval of the proposal. A ‘nay
vote is a vote against approval of the proposal.

Voting aye were Pedersen, O’Hara, and Meyerle. Voting nay were Millea and Dering-
Anderson. Dr. Teetor abstained from voting.

Comments from committee members:
Pedersen: The average patient does not know which practitioners are qualified
to provide services and which are not. This is why the State must provide

assurance that those who provide services are qualified to do so.

Dering-Anderson: There is no need for the State to provide such assurance
because CMS is already doing this.

O’Hara: There is a need for the State to provide such assurance because
Federal oversight agencies are too focused on the monetary aspects of
regulation.

Millea: National regulatory agencies are already doing a good job of regulation in
this area of care. There’s no need for the States to do this.

Meyerle: There is a need for additional assurance that those who provide
dialysis services do so safely and effectively.
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Criterion four: The public cannot be protected by a more effective alternative.

Action taken: An ‘aye’ vote is a vote in favor of approval of the proposal. A ‘nay’
vote is a vote against approval of the proposal.

Voting aye O’Hara and Millea. Voting nay were Pedersen, Dering-Anderson, and
Meyerle. Dr. Teetor abstained from voting.

Comments from committee members:

Pedersen: | wanted registration, not licensure. Licensure is not necessary to
address the problem at hand.

Dering-Anderson: | wanted registration, not licensure. Licensure is not
necessary to address the problem at hand.

O’Hara: | wanted licensure because it's clear that licensure alone can provide
assurance of addressing the problems raised by the applicant group.

Millea: Licensure was the only viable option still available that could resolve the
problem stemming from the retirement of the Advisory Opinion.

Meyerle: There are better alternatives to the current proposal such as
registration, for example.
Action taken on the entire proposal was as follows:
Action taken:
Voting to recommend approval of the applicants’ proposal were O’Hara, Millea, and
Meyerle. Voting against approval of the applicants’ proposal were Pedersen and

Dering-Anderson. Dr. Teetor abstained from voting.

By this vote the committee members recommended approval of the applicants’
proposal.

Comments from committee members:
Pedersen: Politics often overshadows real health care needs associated with

credentialing issues. In this case a political situation has created a push for
licensure of dialysis technologists. Licensure would result in the overregulation
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of dialysis technologists. Registration would be much more appropriate for this
group.

Dering-Anderson: The original proposal was superior to the amended proposal
we are looking at now. Registration would not incur as much cost for either
practitioners or the taxpayers.

O’Hara: There is a need for us to act to ensure good access to dialysis services.
We need to remember that if the current proposal does not pass we could be
facing a situation wherein dialysis technologists would no longer be allowed to
provide the services that they currently provide.

Millea: The action of the Board of Nursing in putting an end to the Advisory
Opinion has jeopardized the services of dialysis technologists forcing action on
their behalf to safeguard their services. The current licensure proposal, if
passed, would provide such a safeguard.

Meyerle: We've got to do something to ensure that dialysis technology services
continue, and our options, right now, are limited to the current proposal, up or
down.

Comments from committee members:

Dr. Dering-Anderson and Dr. Meyerle both commented on the importance of getting
input from the Board of Nursing and other ‘major players’ in Nebraska health care on
the issues of this review including matters pertinent to complex versus non-complex
procedures as well as on related issues associated with nursing delegation of functions
and procedures, for example.

Dr. Dering-Anderson, Ms. Pedersen, and Dr. O’Hara indicated that they would have
supported registration if that version of the proposal would still have been available for

them to act upon. Dr. O’Hara commented that registration would likely cost less per
person than would licensure.

August 18, 2016
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