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[LB843 LB980 LB984 LB1079 LB1106 LB1108]

The Committee on Judiciary met at 1:30 p.m. on Wednesday, February 10, 2016, in Room 1113
of the State Capitol, Lincoln, Nebraska, for the purpose of conducting a public hearing on
LB984, LB1106, LB1108, LB980, LB843, and LB1079. Senators present: Les Seiler,
Chairperson; Colby Coash, Vice Chairperson; Ernie Chambers; Laura Ebke; Bob Krist; Adam
Morfeld; Patty Pansing Brooks; and Matt Williams. Senators absent: None.

SENATOR SEILER: (Recorder malfunction)...bewitching hour is here. We will begin.
Introductions on my right are: Senator Williams from Gothenburg; Senator Krist from Omaha;
Senator Chambers from Omaha. Diane Amdor is our legal counsel. Oliver VanDervoort is our
clerk. And Laura Ebke from Wilber or Crete,...

SENATOR EBKE: Crete, Crete.
SENATOR SEILER: ...all that area.
SENATOR EBKE: Yeah.

SENATOR SEILER: My name is Les Seiler. Most of you, | recognize your faces, have been
here to testify many times, so remember to give your name and spell it for the record. And I've
been warning people in the back, if you whisper too loud, the mikes are brand-new and they're
very sensitive and they will pick it up and you will be part of the record, so make your
slanderous comments very quietly. | think we're ready to go. Senator Schumacher, you're on
deck. Senator Coash has joined us on the left here. LB984.

SENATOR SCHUMACHER: Thank you, Senator Seiler, members of the Judiciary Committee.
I'm Paul Schumacher, S-c-h-u-m-a-c-h-e-r. | represent District 22 in the Legislature and I'm here
today to introduce LB984. In our little system of government we have, we have three branches.
We've got the Legislature and we make everything illegal and we pass laws. We have an
executive branch that catches the people who break the laws and bring them to trial. And we
have a judicial branch that makes sure the trial is fair and imposes sentence on the guilty. But in
the political mood of the 1980s, '70s, it was a mood of "let's lock them up and throw away the
key." And it was a mood that was hard to argue against and arguments against it for the most part
were politically nonviable. And so there's a lot of "lock them up and throw away the key"
legislation. In the process of adopting that legislation, what was overlooked was the keys get
awful expensive. And some of this legislation tried to do the judge's job when it came to
sentencing, two specific classes of it where the Legislature decided it wanted in on some of the
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action in sentencing. One was called a mandatory minimum in which there was a minimum
sentence imposed and that sentence precluded such things as good time and really was a very
stiff sentence that was intended to keep people behind bars very long. And even if the judge did
not agree, he had very little discretion, no discretion. He had to impose a mandatory minimum
sentence. Likewise, there's a provision which was borne out of frustration by law enforcement
with some of the people who repeatedly came back before them and were convicted of felonies.
One felony, other felony, another felony, and a neat phrase was "three strikes and you're out."
And so there again the Legislature said, well, if they're out, they're out for a long time, and they
provided the prosecutor charges that proves it, they go away for a bonus sentence which makes
sure they're very old when they get out. So today's bill deals with the mandatory minimum and
the habitual criminal provisions. Judges will tell you that they feel uncomfortable for the most
part with these provisions because there are cases where the glove just doesn't fit and yet,
because of the Legislature's action, they feel they have to impose a sentence which is
fundamentally unjust. At the same time, these two tools are very, very useful to the prosecutors
and in some cases to the defense attorneys. A prosecutor, even though in our theory of justice
you're presumed innocent, in a lot of cases you're obviously guilty. I mean the evidence is so
clear. But there's no penalty unless there's some bonus in it for you if you're a defendant from not
just shooting the moon, making the prosecutor go through all the hoops of a trial, all the expense
of a trial, just in case there's a misstep. And if there is a misstep, you may get off. Likewise,
defense attorneys, if they can get in a plea bargain with the prosecutor, can convince a defendant
who otherwise would not have any incentive to plead guilty to plead guilty because they say:
Look, you stand the risk of one of these super sentences being imposed on you. Now, if you don't
care, | don't care either. We'll go to trial. But we can get a deal. We can get this charge changed.
We can get it amended to an attempt or any other flavor of a charge. Usually when somebody
commits a felony there's three or four different options a prosecutor has and can stack the deck
and shuffle the cards pretty much any way they want. But we can get a much better deal if you
simply don't pursue the maximum rights you have. And we can get him to drop the charge that
has a mandatory minimum, we can get him to drop the habitual criminal thing, so let's take a
deal. When somebody pleads guilty, it pretty much eliminates charges that the defense attorney
was incompetent, insufficient representation at trial, and it puts closure on the thing and everyone
can go on with their life. So there is some incentive with these super penalties for negotiation
and, quite frankly, I think they work. But what it does do is it causes injustice because there is no
escape clause under the present rules for the judge if there isn't a plea bargain reached. And quite
honestly, there are times where you want to lock up somebody and throw away the key. They're
just genuinely bad people and everyone would agree that this is someone that you really don't
ever want to walk the streets again, or at least until they have a really long, white beard and a
cane. So what these bills try to do is try to preserve all those interests, the risk, and, if you
contest a case and you're clearly guilty, that you're going to get bit. It doesn't remove any tool
from the prosecutor, doesn't remove any tool from the defense attorney. But--and I've got them
set both two different ways, committee can amend it or think about it a little bit--in one case
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where a judge says, look, I don't think it fits, then he can summon two additional judges to
review it. If two out of those three judges agree that the mandatory minimum does not fit, it does
not have to be imposed. It's an escape clause. Now the defendant doesn't know ahead of time
how the judges are going to rule, and so the risk is still there, the incentive to plead is still there,
the efficiencies in justice are still there. And the habitual criminal, the way it's stacked in the bill,
is the flip: If the judge believes that a habitual criminal penalty is a good thing and he can get
two other judges that he asks for to agree it's a good thing, then it must be pretty clear that it's a
good thing and this guy should go away for a long, long time. Otherwise, if there is no such
judicial determination, the habitual criminal provisions can be discarded. Again, the risk is still
there. The defendant facing the issue of should I shoot the moon and hope for a "Hail Mary"
acquittal, still has that risk that, if he does, he's going to get hammered, because he can't predict
those judges. And it then restores some ability in the judicial branch of government to do what
they're supposed to do at sentencing, and that is impose a just sentence that analyzes the
defendant, analyzes the circumstances of the crime, the gravity of the crime and, quite frankly,
considers whether or not it's worth the economic investment of a long, long sentence for
somebody that maybe we're not afraid of but just happened to meet the qualifications or
happened to have a set of circumstances unique but not the kind of circumstance they should be
hammered with. So that's the proposition here. It's a little different approach. It basically is an
escape valve for both the mandatory minimum and the habitual criminal statutes that allows
judges to say, look, at this time the Legislature’s blanket judgment over this area does not fit the
crime. That would be my introduction. [LB984]

SENATOR SEILER: Senator Ebke. [LB984]

SENATOR EBKE: Thank you. Senator Schumacher, I'm interested in this topic. One of the
things that I'm...how would you envision judges, the extra judges, being selected or the panel
being put together? [LB984]

SENATOR SCHUMACHER: The only thing the statute says is randomly, so it would maintain
the uncertainty. The Supreme Court has a good way of making up its own procedures, its own
rules, and a really good way of telling the Legislature to stay out of that area. What | would
guess they would come up with is some type of a summary procedure where the judge would
call for the panel and they would have some type of a hearing mechanism set up which would be
fairly efficient. I don't even know if it's necessary and the Legislature doesn't call for them to
necessarily even be personally present on some of these decisions. | think the courts can handle
that. [LB984]

SENATOR EBKE: So it wouldn't be...the three judges in a district that would be getting together,
it would probably be some sort of a random drawing... [LB984]
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SENATOR SCHUMACHER: Well, I think the... [LB984]
SENATOR EBKE: ...or some sort of...yeah. [LB984]

SENATOR SCHUMACHER: The Court Administrator of the Supreme Court, the Chief would
come up with some procedure for implementing it and | would guess it would be a fairly
efficient proceeding. The three judges in the district would still get together but probably it
would be down at the local tavern, wouldn't have anything to do with the case. [LB984]

SENATOR EBKE: Yeah. Right. Yeah. Okay. [LB984]
SENATOR SEILER: Senator Pansing Brooks. [LB984]

SENATOR PANSING BROOKS: Thank you, Chairman Seiler. Okay, I'm just looking at this
language and it's very circuitous in my mind, so I'm trying to figure it out. If you look at page 3
and start with the sentence on line 23, it says, "If at least two of the three judges on the panel..."
Did you find it? [LB984]

SENATOR SCHUMACHER: Line? Page? [LB984]
SENATOR PANSING BROOKS: Okay, page 3, line 23,... [LB984]
SENATOR SCHUMACHER: Okay. [LB984]

SENATOR PANSING BROOKS: ...at the end of that sentence, "If at least two of the three
judges on the panel determine that a mandatory minimum sentence is not appropriate, then a
mandatory minimum sentence shall not be imposed and the mandatory minimum sentence shall
be minimum but not mandatory.” But if it's already minimum, it becomes mandatory, doesn't it?
[LB984]

SENATOR SCHUMACHER: 1 think this plays into eligibility for good time calculations. If it's
just a minimum sentence, because a lot of things have got just a plain minimum sentence even
though it's not a mandatory minimum sentence, then good time applies and they treat it
differently over at Corrections for various things. But if it's a mandatory minimum, you don't get
time against good time, as | understand it, until you've met that mandatory minimum. [LB984]

SENATOR PANSING BROOKS: So this is a Corrections term of art, not necessarily... [LB984]
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SENATOR SCHUMACHER: Yes. Yeah, the mandatory minimum has consequences in
Corrections. [LB984]

SENATOR PANSING BROOKS: Okay. [LB984]

SENATOR SCHUMACHER: And it makes the judge impose. Once he imposes that, it has a
consequence. That's my understanding of this. [LB984]

SENATOR PANSING BROOKS: Okay. You've looked at it pretty carefully. [LB984]

SENATOR SCHUMACHER: It was one of the things that came up in the Nikko Jenkins thing
that...and where they were miscalculating and they were applying good time to the mandatory
minimum people and they weren't supposed to and people were getting out early and part of that
whole mess. [LB984]

SENATOR PANSING BROOKS: It sounds like a tongue twister in actuality, but okay. Thank
you. [LB984]

SENATOR SEILER: Senator Coash. [LB984]

SENATOR COASH: Thank you, Chairman. Coming off of Senator Pansing Brooks's question, |
hope this becomes clear to Corrections, because they need clarity apparently in their sentencing
calculations. [LB984]

SENATOR SCHUMACHER: Well,... [LB984]

SENATOR COASH: Otherwise they might let a couple hundred people out when they weren't
supposed to. But here's my question. You mentioned in your opening sometimes the mandatory
minimum or habitual criminal doesn't fit. Can you give me an example of where it wouldn't fit?
I'm trying to picture a situation where a bill like this would come into play, where it would be a
smart thing for the defense attorney to say, hey, maybe we should ask three judges if they think
this fits because they may see it the way that | see it. I'm just trying to think of an example where
this would come into play. [LB984]

SENATOR SCHUMACHER: Well, the decision that it doesn't fit and to invoke this bill is the
judge's, not the defense attorney's. Prosecutor's job is to get a guilty plea, get a conviction, and
move on in as cheap and efficient way as they do. And so if you have a defendant that is insisting
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on going to trial and the line is drawn and they go to trial and he's convicted, the judge is locked
in. And it may be a fact that there's a lot of mitigating circumstances. But this is his third strike
or he was convicted of a crime that has the mandatory minimum provision. Prosecutor didn't
amend it to something that didn't and so there it is. And the judge is saying, this sentence is too
harsh; under the circumstance of this case, this case is...this defendant has had...didn't have
proper mental treatment, there are other mechanisms that we should be addressing, this is too
expensive, this is too harsh. But the judge today doesn't have an out. [LB984]

SENATOR COASH: Well, I'm just trying to picture a scenario where a judge would come to that
conclusion, what those mitigating circumstances might be, what...I understand it would be case
by case and the judge will make the decision that a judge--or in this case, three judges--makes.
But I'm just trying to picture what kind of circumstances would be in place on a crime that a
judge would say, you know what, this doesn't fit, the mandatory minimum doesn't fit in this case,
S0 we're going to kick it back and sentence him to something less. [LB984]

SENATOR SCHUMACHER: May very well be youth. It may very well be that the judge feels
that codefendants got plea bargains, there's no uniform application of justice. It may be mental
illness. It may be any number of things that judges...well, when they do a presentence evaluation
before they sentence a defendant, there's thick research done by the Probation Department to
determine the defendant's circumstances, and that is what a judge often relies on to hammer them
or not hammer them, give them probation or whatnot. And in this particular case, | would...there
would be something in there that the judge says, you know, this guy is--or her, gal--has had
enough, they...and there were extenuating circumstances and it just doesn't fit in my judgment.
And in that case, for him to pull the emergency handle, he asks if he can...if somebody else sees
it the same way. [LB984]

SENATOR COASH: Okay, last question, if you know: Are there...this be...will we be the first
state to do something along these lines or is this something that's been replicated anywhere else
that you're aware of? [LB984]

SENATOR SCHUMACHER: | think we'd probably be the first one to try something along this
line. [LB984]

SENATOR COASH: Okay. [LB984]

SENATOR SCHUMACHER: And the notion of three judges, quite honestly, it kind of came
from the idea of what we had in our death penalty law. [LB984]
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SENATOR COASH: | remember the discussion on that and the habitual criminal bills. [LB984]
SENATOR SCHUMACHER: Right, right. [LB984]

SENATOR COASH: Okay. Thank you, Senator. [LB984]

SENATOR SEILER: Senator Williams. [LB984]

SENATOR WILLIAMS: Thanks, Senator Seiler. And thank you, Senator Schumacher. Quick
question, if I'm understanding this correctly, nothing changes under LB984 until the trial is
concluded and the judge is looking at the presentencing investigation. Then the judge decides
whether he implements one of the two procedures. And as you mentioned, you've got them
different on the habitual criminal than the mandatory minimum. [LB984]

SENATOR SCHUMACHER: Right. [LB984]
SENATOR WILLIAMS: Correct on that so far? [LB984]
SENATOR SCHUMACHER: Right, correct. [LB984]

SENATOR WILLIAMS: Okay. What is your feeling? Was there a reason you did these
differently on the habitual criminal and the mandatory minimum? Or you're just throwing it to us
to decide? Is there a justification for them? Why wouldn't we do them the same? [LB984]

SENATOR SCHUMACHER: That's a good question. The habitual criminal is really mean.
That's why they call it the "bitch.” And for somebody to be packed away in a consecutive
sentence to the sentence on the main offense, which probably is going to be very heavy to begin
with, there should be, at least the theory is in the bill, three judges who agree this guy we don't
want to see walking the streets for one heck of a long time. And if three judges can agree to that,
then there should be some discretion given to the judges. It may be that the other way that it's set
up for the mandatory minimum fits better, and that's a discussion that you all need to have. But
there's two different approaches to it. The big thing is trying to get an escape hatch so the judge
can interject some common sense at that particular point because, quite frankly, in a politically
charged environment where people are running for reelection and everything else, our blanket
determination that this is right, this fits the case, or giving a prosecutor who may just have it in
for somebody the ability to say, I'm, you know, | can give you the...I can charge habitual
criminal, wouldn't have to, but I can and I'm going to hammer this guy because I'm just sick of it.
And actually maybe it's a thing where the prosecutor is just sick of him or the local police are
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just sick of him. So that's a lot of...and that's a decision at the prosecutorial level that there...if
there is a conviction, then there is no wiggle room. And maybe for one reason or another the
prosecutor won't plea bargain. But there needs to have at least the underlying philosophy of this:
a judge be allowed to be a judge at some part of these proceedings when you're dealing with very
long penalties and very expensive penalties. [LB984]

SENATOR WILLIAMS: Thank you. [LB984]
SENATOR SEILER: Senator Chambers. [LB984]

SENATOR CHAMBERS: Senator Schumacher, you served as a prosecutor one time in your life,
is that correct? [LB984]

SENATOR SCHUMACHER: At one time, yeah. [LB984]

SENATOR CHAMBERS: So you're not unfamiliar with tactics that prosecutors use and can use
under the law to pressure a person into not only pleading guilty for something he or she may
have done, but pleading guilty for something he or she did not do. That has happened, hasn't it?
[LB984]

SENATOR SCHUMACHER: It has happened. I don't know, at least in my neck of the woods, if
it ever happens very much. Usually by the time you're charged with a crime you're guilty of
something and they found out what it is. But basically, yes, pressure is brought to bear. More
often the usual case is the person is caught. They're...you have a limited budget to operate with.
You’ve got a whole bunch of cases, too few deputies. The courts have got some pressure on them
and you want to move cases through. And so to move cases through, you hold out, you stack the
deck, and then you plea bargain off of that. [LB984]

SENATOR CHAMBERS: | had handed out an article written in The New York Review of Books
where a federal judge had seen so much of this corruption, and that's what he called it, by
prosecutors that he thought something should be done about it at the federal level, that they
knowingly charge people with crimes and will pressure them to plead guilty when they know the
person is not guilty. They will even collaborate--1 call it something else--with the defense
attorney and they both know the person is not guilty but, for all these different considerations,
get him to plead guilty, and people do. And there is nobody that the prosecutor is accountable to.
They stack charges. They want to pretend that they are so objective, so fair, and | know that they
are not. So when judges see this kind of thing and speak out against it...and | can get some of the
articles for my colleagues, but they won't read them anyway, written by people I don't know who
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have had many years of experience. They are more intelligent, more learned in the law than these
prosecutors running around here. And when you talk about a county attorney who is elected,
then that's more incentive to not do the right thing. I don't trust prosecutors. | don't trust any
prosecutor and | want them to be aware of that. But here is the question that | want to put to you:
Is this bill brought because you want to be soft on crime, as prosecutors call it? [LB984]

SENATOR SCHUMACHER: I don't think it's soft on crime at all. | want justice in the system.
And this bill has in its origins me talking to some district judges... [LB984]

SENATOR CHAMBERS: And... [LB984]
SENATOR SCHUMACHER: ...who were frustrated that they didn't have a safety belt. [LB984]

SENATOR CHAMBERS: You anticipated my next question because | know of some judges who
are concerned about just the idea of mandatory minimums, period. And they don't want to see
prosecutors with all this discretion. But it's taking away from the judge whose job it is to exercise
discretion, and that is a part of the definition of being a judge. But if you have to go to these
lengths to try to get something in the way of fairness, could it be summed up in the notion of
"have the sentence fit the crime"? [LB984]

SENATOR SCHUMACHER: Right. That's correct. [LB984]

SENATOR CHAMBERS: And not everybody who might commit the same act does it for the
same motive with the same degree of culpability. So even though objectively the same act was
performed, essentially it might be a different act when you consider all of the factors at play.
Otherwise, you could have a mandatory sentence for everybody who committed a robbery,
anybody who committed any crime that is defined. But prosecutors can plea bargain down.
Judges, where it's not a mandatory minimum, can have a range within which to sentence people.
And the U.S. Supreme Court has said a mandatory death sentence is clearly unconstitutional.
What you're really doing is just trying to bring a little space for judges to exercise the discretion
that we hope judges have when they're ruling at the sentencing phase of a case. Or would that be
a misstatement? [LB984]

SENATOR SCHUMACHER: That's a pretty accurate statement. The one thing that you did say
that I might take some issue with, at least when | was county attorney and I believe across the
state for the most part now, county attorneys did not go after people who were innocent, at least
knowingly. And they're a pretty good bunch, even though they probably don't think I am from
time to time, the way | vote. But at the same time, most of them are very conscientious. And I've
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never seen a case in this state, and | don't pretend to have practiced in Omaha or Lincoln, some
of the bigger places, where a defense attorney and a county attorney conspire to put an innocent
man behind bars. I just...l haven't seen that. [LB984]

SENATOR CHAMBERS: Where | see it is when judges appoint incompetent lawyers who just
want some work and they'll do what the county attorney wants, they'll help run people through.
But who would suffer the most if we would do away with plea bargaining, period, and every case
had to go to trial? Who would be the worse off, society or the individuals who are going to be
charged with crimes? [LB984]

SENATOR SCHUMACHER: I think probably, if you forced everybody to go to trial and there
was no compromise or anything, the defendants would come out with longer sentences, because
most of the time the county attorney has got the case. But the taxpayers come out with one heck
of a big bill because a trial and the procedures and appeals that happen if you don't get a guilty
plea are just very expensive things. And I think you'd have a tremendously gummed up and
inefficient court system. [LB984]

SENATOR CHAMBERS: And what I think would happen, they'd stop charging some cases
because nothing looks worse than a prosecutor who has a lot of cases backed up and they cannot
move. In one state, and it's not far from Nebraska, the Attorney General has been allowed to hire
private lawyers to help cut down the backlog. And in another state, there are so many cases--this
is Louisiana, I'll just go ahead and mention it--that the public defenders are so overworked, the
budgets are cut, that people are on a waiting list to be given representation. They don't even have
a lawyer. They're just sitting and waiting for their number to come up before they can even get a
lawyer. And maybe they will be found not guilty. But the time they spent in lockup waiting
might be more time than they would have gotten had they been found guilty. So some of these
people might look at that and say, hey, look, can I cop a plea and go ahead and, whatever they
give me, get it served, because | see guys who have been in here however long it is. | think
society would suffer. These prosecutors would be happy at first. But then when they have all
these cases that cannot be processed, the judge cannot have a schedule because there are all these
cases when there are some lawyers, defense lawyers, who'd know how to clog up the system
even more. So before some of these prosecutors come up here and talk about how good they are,
I want them to know that there are some people who look at the realities of the way this legal
machinery in Nebraska and around this country works. And it wouldn't all be to the benefit of the
lawyers, the judges, the courts, or society. But I think this bill is very reasonable and I'm curious
to see what opposition the prosecutors will have. But you were kind of a sounding board, and |
know you can take it so that's why | went on and did it. And | won't do this to everybody who
comes up here unless it's a prosecutor. [LB984]
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SENATOR SCHUMACHER: Thank you, Senator. [LB984]

SENATOR SEILER: Any further questions? | have one, two probably. On...turn to page 5, line
19. This is after the judge has set the matter for habitual criminal for a hearing. You have, "the
judge, with the consent of the prosecuting attorney..." You don't have that in the first section. The
question | have: Is that so that if the prosecutor has a plea bargain with the defendant, that it
gives them a chance to explain the prosecution’s plea bargain? That's why you want consent?
[LB984]

SENATOR SCHUMACHER: That's correct. That's correct. And if the...this is where a judge
says, look, it looks like the mean sentence may be appropriate, and if the county attorney agrees
then we'll go ahead, and he's ready to present his case to the...his arguments to the other two
judges, then they go ahead and do it. [LB984]

SENATOR SEILER: Okay. My next question is, and maybe it's for prosecutors, but I've been
involved in a couple of these cases, and not as the prosecutor but as defense counsel, and | found
that the prosecutor...it says at least three days prior to the hearing you give notice. My question is
| don't think three days is enough time because you've got to get certified copies out of the other
prisons to verify especially that he was committed to the...that he might have been convicted of
crimes, but he has to prove that he's been committed to the prison. So you've got to get some
kind of a record out of the prison that says he actually went to prison. And | don't think that three
days is reasonable. [LB984]

SENATOR SCHUMACHER: Except I think they charge the habitual criminal in the complaint
early on. [LB984]

SENATOR SEILER: Right. [LB984]

SENATOR SCHUMACHER: And before | think most prosecutors will charge someone as a
habitual criminal, they've done that research ahead of time and they have those convictions in
their files. That...and if three days is...if we hear... [LB984]

SENATOR SEILER: That's not been my experience but... [LB984]

SENATOR SCHUMACHER: Has it? Okay. If we hear from the prosecutors and defense
attorneys that's... [LB984]

11
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SENATOR SEILER: Yeah, that's why I'm bringing it up with you so they'll know I'm going to
ask that question. [LB984]

SENATOR SCHUMACHER: Okay. Okay. [LB984]

SENATOR SEILER: But back here on your mandatory minimum sentence you don't have the
prosecutors working with the judge there on that one. [LB984]

SENATOR SCHUMACHER: No. [LB984]
SENATOR SEILER: Is there a reason? [LB984]

SENATOR SCHUMACHER: Basically because the habitual criminal is such an extreme
measure and some leeway. And prosecutors don't have to charge habitual criminal--that's why
they're involved in this--at that particular state. I don't have it in the mandatory minimum and
part of that is because the mandatory minimum is reversed from the procedure in the habitual
criminal statute as proposed to be amended here that in the mandatory minimum situation, if the
judge says mandatory minimum is not a good deal here, then the three-judge panel is...can be
invoked. In the habitual criminal version of this thing, the judge says it is a good thing to impose
the habitual sentence and then proceed. So I think some of the difference is due to the
presumption of which way it's going to go. It is structured differently in the bill for the two
different things. [LB984]

SENATOR SEILER: I'll ask the prosecutors when they get up here. But if you had a presentence
investigation, does it include--and I don't know the answer to this--does it include any plea
bargains? [LB984]

SENATOR SCHUMACHER: Usually, at least in my day when | was prosecuting, the plea
bargain is stated at sentencing...| mean at the time of the guilty plea. [LB984]

SENATOR SEILER: Okay. Okay. Yes, Senator. [LB984]

SENATOR CHAMBERS: | have some more direct questions now. A prosecutor has virtually
unlimited discretion to determine whether or not to prosecute, isn't that true? [LB984]

SENATOR SCHUMACHER: Whether or not to prosecute and the flavor of crime to prosecute
with--it's really broad power. [LB984]
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SENATOR CHAMBERS: And they can...all they have to do is say, | don't believe that | can get a
conviction, and they don't have to give any accounting or explanation of why they don't
prosecute. They don't have to explain to anybody, do they? [LB984]

SENATOR SCHUMACHER: Prosecutorial discretion is a powerful, powerful thing. [LB984]
SENATOR CHAMBERS: And... [LB984]

SENATOR SCHUMACHER: No, they don't. They can on the eve before a trial of a murder case
say, | choose not to prosecute. And except for the fact that maybe the Attorney General can step
in, because on...in some crimes we do have joint jurisdiction with the Attorney General's Office
and the county attorneys, prosecutors are powerful people. [LB984]

SENATOR CHAMBERS: And there is an expression that everybody has heard: Power corrupts
and absolute power corrupts absolutely. And that's what | feel about prosecutors. I've seen cases
where, and I'm not one who goes for harsh punishments, I've seen cases where guys definitely
should have been prosecuted for the safety of the community but, because he was a snitch, no
charge was even filed. But hanging over his head was, if you don't do what we want you to do,
then we're going to throw the book at you on every one of these. And when we know it in the
community, we don't have confidence in the prosecutor, the police, the courts, or anything else.
And people who don't live in a community like mine don't believe these things happen. But that's
why I'm so harsh in my criticism. The prosecutors know that I'm telling the truth but they'll never
acknowledge it. Courts know that police officers lie on the stand but they won't acknowledge it;
some are forced to. But this is what | look at when | see favorites played and some people get the
book thrown at them and some people get a pat on the back and some people are brought in and
a deal is made, not so you won't serve a lot of time, but so you'll snitch. And because we know
these guys do these things, all we need you to do is say that they did it and you don't need any
evidence, and that's very corrupting. And as | said, I'm using you as a sounding board. But so
that I can get a definite answer, to whom must a prosecutor account if that prosecutor decides
even in the most egregious case that there won't be a prosecution because he or she says, | don't
think I can get a conviction? [LB984]

SENATOR SCHUMACHER: The chief...if you're a deputy, you account to the chief prosecutor.
A chief prosecutor has got discretion. [LB984]

SENATOR CHAMBERS: Say it again? [LB984]
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SENATOR SCHUMACHER: He's got discretion. And if he pulls a real dumb thing, he faces the
voters every four years. [LB984]

SENATOR CHAMBERS: But it's only the voters. There's nobody, like the courts are not going
to call him in and say, why didn't you prosecute? [LB984]

SENATOR SCHUMACHER: Unless they could show somebody was bribed or something like
that, no. [LB984]

SENATOR CHAMBERS: Right. That's all that | have. Thank you. [LB984]

SENATOR SEILER: Any further questions? Thank you, Paul. You going to stick around for...
[LB984]

SENATOR SCHUMACHER: I've got to go help cut taxes (laughter)... [LB984]
SENATOR SEILER: Okay. [LB984]

SENATOR WILLIAMS: Thank you. [LB984]

SENATOR SCHUMACHER: ...so0 we can pay for the courts. [LB984]
SENATOR SEILER: We're going to hold you to that promise. [LB984]
SENATOR WILLIAMS: Good luck. [LB984]

SENATOR SCHUMACHER: Well, you may be very old before we can deliver on it. Thank you.
[LB984]

SENATOR SEILER: First proponent. [LB984]

SPIKE EICKHOLT: (Exhibit 1) Good afternoon, Chairman Seiler, members of the Judiciary
Committee. Spike Eickholt, first name S-p-i-k-e, last name E-i-c-k-h-o-I-t, appearing on behalf
of both the ACLU of Nebraska, and I'm having a statement distributed on behalf of that
organization, and also the Criminal Defense Attorneys Association. We support this bill. We
support the bill more basically for the reasons that have been discussed already during Senator
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Schumacher's opening statement, and that is both of our organizations are...have been and are
working to reform mandatory minimum sentences. And this approach in this bill is really novel
and it's a real unique way of looking at this problem. Mandatory minimums mean that; it means
mandatory. If a person is found guilty of a crime, even if it is his or her first offense and it's a
mandatory minimum sentence, the court has to impose that numerical sentence. Probation is not
an option. And the court has to impose the mandatory minimum. For instance, if someone is
found...someone is convicted of possession with intent to distribute methamphetamine, they have
at least 28 grams of it--that's an ounce--if it's their first offense, if they're 19 years old, that's a
mandatory minimum of 3 to 50 years' imprisonment. The court has to impose at least the three
years. As Senator Schumacher indicated, as the committee likely knows, that mandatory
sentence is actual time. An inmate does not get good time on that sentence. As Senator
Schumacher indicated before, the other type of mandatory minimum is the habitual criminal, and
that is a discretionary type charge and it's discretionary solely with the prosecutor. And I cite a
case in the ACLU handout, State v. Johnson, which discusses the prosecutorial discretion at
length. When | worked--particularly in the public defender's office--when | worked on the
weekends, when | went and saw people in jail that | was going to represent, one of the first
things | would ask them was, how many times have you been to prison? And if he or she said
yes, I'd say, how many times? And if it was at least twice, because that's what it means to be a
habitual criminal eligible--it's our version of the “three strikes" law, you have to be convicted of a
felony and sent to prison for at least a year two times--then they are habitual criminal eligible. In
the jurisdiction where | prosecuted it was rare that a prosecutor charged somebody right away
with being a habitual criminal. It was always just there. | would, first, never mention it to the
prosecutor ever for the hopes by some miracle they wouldn't realize the person has been in
prison before. But almost always they did and that would affect every step of me representing
that person: the decision as to whether to have a preliminary hearing; whether to file a motion to
suppress; whether to pose witnesses. And it would influence significantly the plea because many
times the only deal that we could get, if you could call it a deal, is plead to everything and we
won't add the habitual criminal onto the charges that he's got now. And as Senator Chambers
alluded to, that changes a defense attorney's role in many respects, not so much of an adversary
or an advocate or even a legal practitioner as much as a personal attendant through the plea
process in the court system. As Senator Schumacher says, there are perhaps instances where the
habitual criminal, even mandatory minimums, are appropriate. We're not necessarily opposed to
all of them in all cases, but reform certainly is needed and we would support at least the
approach in this bill or any similar effort. [LB984]

SENATOR SEILER: Any questions? Seeing none, thank you. Next proponent. Next proponent.
Seeing none, opponent. [LB984]

JIM MASTELLER: Good afternoon. My name is Jim Masteller, spelled J-i-m M-a-s-t-e-I-1-e-r.
I'm a deputy Douglas County attorney. I'm also on the board of directors for the Nebraska
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County Attorneys Association and I'm here today to speak in opposition to LB984. I'm going to
focus most of my comments regarding the proposed changes to the habitual criminal statute. |
think a little background is necessary. The way that at least we do it in the Douglas County
Attorney's Office when the state intends to file the habitual criminal on someone, on a defendant,
we file it as a separate count in the information, the charging document. | believe we're required
to do that under U.S. Supreme Court precedent. That puts the defendant on notice that the state is
seeking enhanced penalties. That's the triggering mechanism for the habitual criminal currently.
The triggering mechanism under the new proposed statute is the presentence investigation. The
potential problem would be under this new regime or proposed regime is someone could come
in, plead to a felony--which would be, let's say, a terroristic threat, which is an F-1V felony, a
Class IV felony punishable by no more than two years in prison and now with a presumption of
probation on it--and then once the presentence investigation is ordered, if the judge determines
and makes a probable cause finding that I've been to prison twice before, now all of a sudden |
may be exposed to the habitual criminal, which would sure be a surprise to the defendant. We
would have a situation where it's probably a procedural due process concern and it's contrary to
the current Supreme Court precedence in terms of Apprendi and Almendarez-Torres which
requires any fact that would increase the maximum possible punishment be alleged in the
information and, aside from prior convictions, also be found by reasonable doubt in front of a
jury. So for example in my case is | filed the habitual criminal recently in two cases. Both
defendants had already served the habitual criminal for previous offenses. And in terms of the
notice was given, we just filed it and then we are getting a hearing after the convictions. In terms
of the three-day notice requirement, that's typically not a problem, at least in our county, because
at the time of the conviction and when a presentence investigation is ordered, right then and there
the defendant is notified of the date of the habitual criminal hearing. And so even though they're
required to give three days' written notice as a practical matter, it's going to be at least four
weeks' notice at the time of the conviction. A second and related problem is, for both the panels
proposed under this LB984, the triggering mechanism is a finding based upon a presentence
investigation. Now a presentence investigation can be ordered in these felony cases. It is a right
of the defendant to have a presentence investigation. That's a right that also can be waived. It
would be an ineffective assistance of counsel if someone were to plead to a conviction, plead to a
felony, and not waive his right to a presentence investigation, because thereby he would avoid
even the possibility of the matter going to a three-judge panel and having a probable cause
determination by a judge. | see I'm out of time but I'm happy to answer any questions. [LB984]

SENATOR SEILER: Go ahead if you've got something else to add. [LB984]

JIM MASTELLER: Oh, it's...that would be the main concern in terms of the PSI. So if I'm a
defense attorney and | know my client is going to be found guilty of a felony, | can have him
waive his right to a presentence investigation. | would do that because then it would never go to
the judge who would then make a probable cause determination about whether I'm a habitual
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criminal, thereby I would...you would effectively eliminate the habitual criminal enhancement
because you would not have any PSls ordered at the request of the defense attorneys in those
particular cases. [LB984]

SENATOR SEILER: Further comments? Senator Chambers. [LB984]

SENATOR CHAMBERS: | made a statement and | want to see if you agree that it's true. The
U.S Supreme Court ruled that a mandatory death sentence in every murder would be
unconstitutional. Is that true? [LB984]

JIM MASTELLER: I agree with that. [LB984]

SENATOR CHAMBERS: Was part of the rationale when the court was saying this that the
sentence and these proceedings--and | don't want to stretch it out with all of the legalese--must
be particularized to this specific individual? And when you do that and look at the
circumstances, that mandatory death sentence would be inappropriate because it would not fit
every situation where a murder even was committed. Generally is that...and if you want to flesh
that out in your answer, you're free to do so. [LB984]

JIM MASTELLER: No, I agree with that. I think that everyone convicted of first-degree murder,
it would be unconstitutional to automatically impose the death penalty. We do want the judges to
consider mitigating factors and have an alternative punishment available. [LB984]

SENATOR CHAMBERS: Okay. If that is the case where murder is concerned, why not with
every criminal conviction where there would be mitigating or circumstances that would
differentiate one case from another? But when you have a mandatory sentence none of that is
taken into consideration, is it--it can't be--by the judge? [LB984]

JIM MASTELLER: In a sense that's right. But | think that the reason why it's unconstitutional to
automatically impose the death penalty on everyone convicted of first-degree murder is because
death is different under that jurisprudence. We treat the capital punishment different than we do
other types of punishment. [LB984]

SENATOR CHAMBERS: Okay. So you don't have to explain more than is necessary. But the
rationale would apply in cases other than murder because, if you have to particularize it to the
individual, the judge cannot do that no matter how egregious the judge may feel that this
mandatory sentence is in this particular case. The judge, even if he or she feels that way, cannot
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consider anything other than what the Legislature said: You were convicted of this, you've got to
get this mandatory sentence. That's the way it is with mandatory sentences, isn't it? [LB984]

JIM MASTELLER: Yes. If someone is convicted of a I-D, then the lowest possible sentence
would be three years' imprisonment and you don't have the possibility of probation. [LB984]

SENATOR CHAMBERS: And that to you seems just? [LB984]

JIM MASTELLER: Well, that's the scheme that's been put in place by the Legislature, the...
[LB984]

SENATOR CHAMBERS: But that's not what | asked you. I'm asking you, as a moral individual,
do you deem that to be just? [LB984]

JIM MASTELLER: I do because | believe it provides uniformity to the system. If we are
giving...if we're treating people differently, that can have the potential for abuse. When we have a
mandatory minimum sentence, that promotes uniformity within the system and within
sentencing and ensures fairness and everyone is treated in the same manner. [LB984]

SENATOR CHAMBERS: Procrustes was a giant in mythology who had a bed and he would
allow visitors and travelers to come in and he'd feed them and show them a good time. But when
time came to go to bed, if you were too short for that bed he stretched you until you fit it, if you
were too long he'd cut your legs off, and that gave uniformity. So to give the argument that--and
I'm not going to drag this out--that for the sake of uniformity you disregard equity, justice, and
fairness, I think is totally inappropriate. And that fault is with the Legislature. Prosecutors can
only deal with what they're given; the judges can only deal with what they're given. But I think
prosecutors would have an obligation, if this system is what people say it is when they say it's
the best in the world, should tell legislators who don't know anything that this is not creating a
fair sentence. And to say that everybody who does this act has committed in all of its
ramifications exactly the same act, therefore, exactly the same sentence should obtain, that's not
right. You know it and | know it. But the prosecutors can get around it by not charging a person
with a degree or with that particular offense that would carry a mandatory minimum. So the
prosecutor is in a position to show either bias favoring somebody or prejudice disfavoring
somebody. And those things happen. You probably haven't been in the game long enough to
know it, but I've been in this world almost 80 years and | know that it does happen. Here is the
question that | want to put to you. If this bill were enacted just as it is, could you not do your job
as a prosecutor? [LB984]
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JIM MASTELLER: 1 could do my job. I do think it's unconstitutional, at least as to the habitual
criminal portion, so I'm not sure it would survive. The mandatory minimum, | don't see any
constitutional difficulties just from my review of it. But it would just...it would...I could still do
my job. It would require additional delays and drains on the judicial system, but I could certainly
still do my job. [LB984]

SENATOR CHAMBERS: Well, let's say we get rid of the habitual criminal altogether, because
you're not punishing the person for what he or she has been brought to book for, you're
punishing that person for something that's not even before the court. It does not relate to the act
that was committed. So if we did away with that altogether, could...are you telling me you
couldn't do your job as a prosecutor if your job is simply to carry out the law that's in the statute
books? [LB984]

JIM MASTELLER: It's... [LB984]

SENATOR CHAMBERS: Or do you consider your job to be something in addition to that?
[LB984]

JIM MASTELLER: I think our job as a prosecutor is to do justice and part of that is to protect
the community. On this last one where | just did a jury trial on a gentleman who had already
served the habitual criminal, | put the habitual criminal on him again at the request of the victim.
She said, I'm convinced he's going to kill me when he gets out, | need him in jail as long as
possible. Serving ten calendar years in prison had done nothing to stop him from continuing to
engage in violent acts. So | think that the habitual criminal is a very important tool that allows
me to continue to do my job. [LB984]

SENATOR CHAMBERS: And in that case your job is to placate a victim? [LB984]

JIM MASTELLER: In my job it's to do justice. And if that requires the imposition of the
habitual criminal, a sentence he's already served before and has not changed his ways, then that's
exactly what I intend to do in that case as well. [LB984]

SENATOR CHAMBERS: You know that civil actions are brought in the name of the plaintiff,
himself or herself, because damages are being sought. Criminal cases are brought in the name of
the state. The state is the one sinned against and whatever victims say has nothing to do with the
job that the prosecutor does. The prosecutor is not to promise the victim, I'm going to get you
this or I'm going to get you that. And if you go back into history, then the king required that
because they had blood feuds--if you did something to my family I did something to yours--and
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they didn't have as many people available for the king's army at that point. So when these blood
feuds began to spread out, the king said no more of that. If somebody wrongs you, they don't
wrong you, they wrong the king, they wrong the realm, and it's going to be the state versus this
person because the crime is committed against the state. That's why when prosecutors bring this
stuff in about a victim, they are perverting the law. And maybe they don't know the background
on law or why these things happen and they wind up saying, what do you think | ought to do to
this person? Now you don't even have to respond to that because I'm saying it. I don't want you
to feel like you have to go far afield and rebut it or anything else. | just expressed my opinion. If
you want to address it you can, but you don't have to. [LB984]

JIM MASTELLER: No, I appreciate your comments, Senator. The only thing | would say is that
| agree the victims do not make the charging decisions or make sentencing decisions for the
state. It would be inappropriate for them to do so. But I think it would be irresponsible of the
prosecutor not to at least get the victim's input in trying to come up with his decisions on the
case. [LB984]

SENATOR CHAMBERS: But, see, I'm talking about what prosecutors say: Well, it wouldn't be
fair to the victim if we don't get a death sentence; it wouldn't be fair to the victim if we don't
carry it out. The victim has no role to play in that. It's the state. But as a prosecutor you can
answer this. To whom does a prosecutor have to explain...now | don't mean somebody who is a
deputy, but the top prosecutor, if he or she decides not to prosecute a case, no matter what people
in the community or anywhere else says, to whom does that prosecutor have to give an
explanation? [LB984]

JIM MASTELLER: I don't know that the prosecutor has to give an explanation to anyone. | think
that they do and should give explanations to the community. [LB984]

SENATOR CHAMBERS: But that's a "should.” The prosecutor has total discretion as to whether
or not to prosecute. [LB984]

JIM MASTELLER: True. [LB984]
SENATOR CHAMBERS: Okay. That's all. You were very cooperative. [LB984]
JIM MASTELLER: |try to be. [LB984]

SENATOR CHAMBERS: We don't agree on everything but | wanted you to know that | see you
that way. [LB984]
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JIM MASTELLER: Thank you, Senator. [LB984]

SENATOR SEILER: Any further questions? | have one. Again, I...this sticks out like a sore
thumb, on page 5, line 19 and 20, "with the consent of the prosecuting attorney.” From the way
you laid that out, why is that stuck in there? Do you have any idea? [LB984]

JIM MASTELLER: You know, the way I'd look at that is let's say we go to my example of let's
say as a prosecutor | wasn't really thinking about habitual criminal for a particular defendant.
They plead to terroristic threats but then the PSI shows they've been to prison, even in places |
didn't even know about, and the judge makes a probable cause determination that they could be
eligible for the habitual criminal. It looks like what they're saying is, hey, prosecutor, do you
really want to try to get that habitual criminal on him? If so, then we can continue down that
road; but if you don't, then we just impose just the regular sentence and not proceed toward the
habitual criminal. [LB984]

SENATOR SEILER: And you're going to overrule a judge? [LB984]

JIM MASTELLER: Well, I think, yes, I think that if all the judge is saying is, if | had probable
cause that he is eligible, and then the judge would say, do you want me to continue down the
process, and I'd be happy to say yes or no. However, there is going to be an interesting interplay
between the fact that we have two different types of panels, one for mandatory minimums and
one for habitual. When you look at the mandatory minimum, that includes the habitual criminal.
And so you would have two different panels with two different standards and two different
burdens of proof. So it's a little bit muddled on how that would actually work. [LB984]

SENATOR SEILER: That's what I...I thought maybe it was in there just to...for your first
opportunity to tell the court that you have a plea bargain or something like that. But you're
saying that plea bargain comes in a lot earlier. [LB984]

JIM MASTELLER: Well, usually, at the time of the plea the judge will ask us is there... [LB984]
SENATOR SEILER: Yeah, right. [LB984]

JIM MASTELLER: ...please state for the plea bargain for the record, so it's actually in the
record. [LB984]

SENATOR SEILER: Okay, thank you very much. [LB984]
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JIM MASTELLER: Thank you. [LB984]
SENATOR SEILER: Next proponent...or opponent, excuse me. [LB984]

COREY O'BRIEN: (Exhibit 2) Thank you, Chairman Seiler and members of Judiciary
Committee. My name is Corey O'Brien; that's C-o-r-e-y O-'-B-r-i-e-n, and | am the criminal
prosecution division chief for the Nebraska Attorney General's Office. | appear today on behalf
of the Nebraska Attorney General's Office in opposition of LB984. I'm handing out...I'm having
handed out a copy of my remarks. | want to reiterate a couple of things that Mr. Masteller said.
But first | want to observe that one of the problems that... [LB984]

SENATOR CHAMBERS: Excuse me one second. [LB984]

COREY O'BRIEN: Yes. [LB984]

SENATOR CHAMBERS: May | address the witness? [LB984]

COREY O'BRIEN: I'm sorry. [LB984]

SENATOR CHAMBERS: Fate is smiling on you today. I've got to go (laughter). [LB984]
COREY O'BRIEN: Am | going to get arrested (laughter)? May | continue? [LB984]
SENATOR SEILER: He's got another committee he has to go to. [LB984]

COREY O'BRIEN: Okay. May I continue though? [LB984]

SENATOR SEILER: Yes. Go ahead. [LB984]

COREY O'BRIEN: Okay. The first observation | would make is that we have trouble
understanding why, the justification or reason to employ three judges to do a job that's done
competently and consistently by a single judge and has been done so for decades without any
problems. Second, | would reiterate some of the issues that Mr. Masteller brought up. He was
particularly focusing on the habitual criminal. I think that both the mandatory minimum portion
as well as the habitual criminal portion suffers from some procedural due process issues. In
particular, on the mandatory minimums basically it's saying, well, the judge finds that the
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in the legislation itself that makes it so--what must the judge consider, what must he consider in
order to employ a three-judge panel--because it is discretionary with respect to the mandatory
minimums. On the habitual criminal we would reiterate again what Mr. Masteller said and that is
that we think that it's important and constitutionally necessary for us to specifically plead for an
enhanced sentence in our information and to do so | think we are committing procedural due
process violation. | have an obligation to prove the facts pled in my information to show that he
is eligible for that enhanced sentence. That's not being done under what's proposed in LB984
because essentially that determination is being made solely by the judge based upon information
in the PSI. And so I'm being relieved of my burden of proof and | believe that that's
unconstitutional. Finally, some issues that | would address with respect to the habitual criminal
and mandatory minimums is that we believe that mandatory minimums and the habitual criminal
provide consistency in the application of the law. We also believe that it provides a deterrent
effect because there is certainty with respect to what the minimum sentence is that's going to be
imposed. A mandatory minimum does not mean that they're going to get a mandatory 50-year
sentence. They're going to get a mandatory minimum of a 3-year sentence and then the judge is
going to have the discretion to decide whether or not he gets an additional 40, 50 years, or if he
gets anything more than that. So all the mandatory minimum does is set the benchmark based
upon the reprehensibility of the crime. And then the judge has the discretion to decide how
reprehensible that crime is and how reprehensible this offender has been based upon his history
in order to determine whether or not he's worthy of more of a sentence beyond the mandatory
minimum. And so there is that discretion available to him. Members of Judiciary, those are my
comments. You have my comments that I've handed out that explain our objections to the bill.
The bill does not curtail our ability to seek mandatory minimums or habitual criminal. We would
still continue to do so but we think that some of these issues need to be resolved. Thank you.
[LB984]

SENATOR SEILER: Questions? Senator Williams. [LB984]

SENATOR WILLIAMS: Thank you, Senator Seiler. And thank you, Corey, for being here. Can
you take me through the process, because I'm just...I'm unclear on when it's decided that the
prosecutor is going to attempt to use the habitual criminal enhancement and then when that
happens in the process. [LB984]

COREY O'BRIEN: It can vary. You start thinking about it probably at the very beginning when
you get a copy of the police reports that come to you and you're going to get a copy of the
criminal history of the defendant. And you're going to go through it and you're going to see that
this individual has committed a crime in this particular case. So first you have to make a
charging decision with this particular case. Then you go through his criminal history and you
see, okay, here is one prior felony conviction where he received a one-year sentence and he went
to the penitentiary, or a five-year sentence, and here's his second where he went to the
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penitentiary and he began and got another five-year sentence. They have to be two separate
felonies and they have to go to the penitentiary for at least a minimum of a year. So at that point
in time you're going to begin to do an additional investigation if you believe that it's appropriate
to seek the habitual criminal. And prosecutors do that on a constant basis. Is this really worth
going forward with the habitual criminal? One thing that's interesting under LB984 is | think you
could end up with a lot more people being held responsible for habitual criminal because that
decision is made by the judge and the judge is looking at the PSI and he's looking at the same
record | get to look at on a daily basis. | get to go forward and make public statements and say
this is why | decided not to seek the habitual criminal against this offender. The judge doesn't
have that opportunity. He's not going to get the opportunity to defend himself. And if I'm the
judge sitting there, under LB984 I'm thinking, wow, I'd be afraid not to go forward with the
habitual criminal on this guy because, if he does something bad and I could have sought habitual
criminal against him, now I'm on the line, as opposed to the prosecutor is on the line now. So to
answer your question and get back to your question, you can decide right there at the beginning
or you can decide once the evidence comes in. A lot of times we have to get certified copies of
the case that they were originally convicted of, because one of the things we have to prove is, is
this the same defendant that we have before us that was convicted and sentenced to that crime?
So we get certified copies of the entire case file. We get certified copies of what's called a "pen
pack™ from the Department of Corrections which contains a photograph and fingerprints of the
defendant. And then a lot of times we submit that pen pack and those fingerprints to the State
Crime Lab to compare with the fingerprints that were generated in this particular case. So it's not
an easy process to put together and determine whether or not somebody is actually eligible. You
could decide it right up-front and rely upon just the record you see, but most prosecutors, they'll
wait and see if they've got verification and the proper copies, either through the pen pack or the
criminal case, before they decide to file the habitual criminal. [LB984]

SENATOR WILLIAMS: Once a prosecutor is to that point where there...all those, you know, i's
are dotted and the t's are crossed, then the prosecutor makes a determination that we're going to
seek the habitual criminal. [LB984]

COREY O'BRIEN: That's correct. [LB984]
SENATOR WILLIAMS: Okay. Then you go through the trial and... [LB984]
COREY O'BRIEN: Or aplea. [LB984]

SENATOR WILLIAMS: Or the plea. Let's say it's not the plea. You're going through the trial.
The trial is over. Defendant is found guilty. Then it's in the hands of the judge with the
presentence investigation. Correct? [LB984]
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COREY O'BRIEN: Under LB984 that would be the case. Under...if we... [LB984]
SENATOR WILLIAMS: Okay. Under current law... [LB984]

COREY O'BRIEN: If we've specifically alleged habitual criminal in our pleadings, then after
he's found guilty there is a separate hearing that takes place and it's called an enhancement
hearing. And that's where we prove up the facts that we have alleged in our pleading: that he has
been once convicted of a felony before, sent to the penitentiary for a period of a year. [LB984]

SENATOR WILLIAMS: And if you're able to prove that up, the judge's hands are tied. It's then
he's...the enhancement takes place. [LB984]

COREY O'BRIEN: The enhancement takes place and he's eligible for 10 to 60 years, mandatory
minimum of 10 years. [LB984]

SENATOR WILLIAMS: Right. [LB984]

COREY O'BRIEN: Right. [LB984]

SENATOR WILLIAMS: And on...thank you. [LB984]

COREY O'BRIEN: Okay. [LB984]

SENATOR SEILER: Further questions? Pansing Brooks. [LB984]

SENATOR PANSING BROOKS: Thank you, Senator Seiler. Thank you for coming, Attorney
General O'Brien. | was just trying to...could you speak to a little bit about judicial...I mean |
believe in judges and what they can do and what they see. And so | don't know. County Attorney
Masteller talked about justice versus uniformity. And could you just speak to me why it is that
the judges can't make these decisions well enough, once presented the evidence, on their own?
[LB984]

COREY O'BRIEN: Well, 1 think that we...the mandatory minimums have been painted as
completely taking away the discretion of the judges. And while... [LB984]

SENATOR PANSING BROOKS: And can you explain to me how they do have discretion with
them. [LB984]
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COREY O'BRIEN: They do have discretion because, again, for most of the mandatory
minimums...let's say it's a felon in possession of a firearm, which is a Class I-C felony. The
penalty for that is a mandatory minimum of 5 years and a maximum of 50 years. The Legislature
has established that mandatory minimum of five years and basically set out and said, look, this
crime is so reprehensible that you're not going to be eligible for probation; or sex offenders, they
do that for crimes involving children. However, you know, so the benchmark has been set at five
years, he's got to do a minimum of five years. From that point forward though the judge has
endless discretion with respect to whether or not he wants to give him any more time than that 5
years or he's going to give him up to 50 years. So he does have discretion beyond the five years.
It doesn't completely get rid of the judge's discretion. [LB984]

SENATOR PANSING BROOKS: So a felony IV jury...and somebody has a gun that's a felon
that's already been convicted of forgery is so reprehensible that we have to put them away for
five years and not let the judge have any kind of say over whether or not... [LB984]

COREY O'BRIEN: Felony forgery is not a mandatory minimum. [LB984]

SENATOR PANSING BROOKS: Okay. You...okay, then a felon with a gun. So I'm trying to
think of a felony that they had prior. [LB984]

COREY O'BRIEN: Okay. [LB984]

SENATOR PANSING BROOKS: So | don't know what you...I'm not saying that that was
the...you said that the felon with the gun was the mandatory minimum. [LB984]

COREY O'BRIEN: Right. [LB984]
SENATOR PANSING BROOKS: So I'm saying somebody... [LB984]
COREY O'BRIEN: If they got convicted of a felony before... [LB984]

SENATOR PANSING BROOKS: ...that got convicted of felony forgery and then later be found
with a gun, that's so hideous that we have to put them away for five years? [LB984]

COREY O'BRIEN: Well, I mean, if you...I guess | don't really know how to answer the question.
In my opinion, yes, we need to have at least some consistent treatment. And, you know, one of
the messages that has resounded, especially with all the gun play in Omaha, is some surety that if
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you commit a gun crime you're not going to be eligible for probation, you're going to get jail
time. And | believe very strongly that that does have a deterrent effect and prevents people from
picking up that gun, knowing that they're not going to be able to get probation and knowing that
they're going to at least face five years and maybe more than that. So in my opinion it does serve
some purpose. [LB984]

SENATOR PANSING BROOKS: Okay. But if somebody was convicted of something like
forgery, which is not a violent crime, and then was later found with a gun, that isn't what we're
trying to protect the community against. So I just...I'm just interested why it is that a judge
couldn't say, well, really, you know, this is not the level of what we were trying to do to protect
our community. And to me it seems like all the facts of a case may be different. | know of a
young man who graduated with distinction from a university and got...was picked up for dealing,
for various reasons, to a police officer and tried to handle it all on his own and ended up with a
mandatory minimum, ended up in prison. And, you know, I just think that a judge looking at
that--and later the judge did communicate to us that that was a very difficult situation because he
was an upstanding kid--that his...this judge's hands were tied by these laws. And there are
extenuating circumstances of what's going on. So anyway...but really judicial discretion is not
what the county attorneys or the prosecution believes in supporting. Right? This is a discussion
of judiciary discretion and trusting the judges to do what's right versus the prosecutors knowing
what's right and mandating how to charge people. That's how I see it. Do you see it differently?
[LB984]

COREY O'BRIEN: I do. I mean I think that we carry on the same function that judges carry on,
and a lot of times we know more information than the judge is capable of knowing. [LB984]

SENATOR PANSING BROOKS: But that's the worry because you're representing one side and
the public defenders are representing another side. So to say that you know more and that you
have the same information and knowledge and ability as the judge is exactly what we're
worrying about is keeping that balance between the defendant's rights, justice, and somewhere
uniformity is on that scale. [LB984]

COREY O'BRIEN: But we're also trying to...you know, and the case in point that | always talk
about is there are certain absurd results that have occurred. And | don't believe that it does justice
for the same person to commit molestation of a five-year-old in Sidney and receive probation for
that offense when the person that commits molestation of a five-year-old in Lincoln or Omaha is
getting 25 years. And so at least with the mandatory minimums, it does provide at least some
minimal level of consistency with respect to whether or not somebody is going to be eligible for
probation based upon where the crime occurred and who the sentencing judge is. [LB984]
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SENATOR PANSING BROOKS: | would totally agree with you on that scenario. Thank you.
[LB984]

COREY O'BRIEN: Thank you. [LB984]
SENATOR SEILER: Excuse me. [LB984]
COREY O'BRIEN: Yes, sir. [LB984]

SENATOR SEILER: I have a...again, I'm trying to work through the process. We've turned out
bills here that, oh, we'll fix it at General or we'll fix it at Select, and then we end up in a brouhaha
up on the floor. And maybe if we asked these questions and...one of the questions | had is it says
after the judge has heard the case, and say a jury comes back or he pleads guilty, then the judge
shall look at this situation and see if there is probable cause. [LB984]

COREY O'BRIEN: Is that on the habitual criminal portion? [LB984]

SENATOR SEILER: Yes. My question is, is there a hearing at that point or is it a judge on his
own? How do you do that now? You just have one hearing? [LB984]

COREY O'BRIEN: I mean we have specifically pled. [LB984]
SENATOR SEILER: Right, it's in the pleadings, but that's not... [LB984]

COREY O'BRIEN: And I don't think it is in the pleadings under LB984. | think it's basically...
[LB984]

SENATOR SEILER: It doesn't say it's in the pleadings? It says there shall be probable cause.
[LB984]

COREY O'BRIEN: And I think that's some of the concerns that | have about the procedural due
process here because, again, we have to put the defendant on notice that he's eligible for an
enhanced penalty. And here under LB984 it looks like sua sponte--on his own--the judge...
[LB984]

SENATOR SEILER: Absolutely. [LB984]
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