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[LR241]

The Committee on Health and Human Services met at 1:30 p.m. on Wednesday,
December 18, 2013, in Room 1510 of the State Capitol, Lincoln, Nebraska, for the
purpose of conducting a public hearing on LR241. Senators present: Kathy Campbell,
Chairperson; Tanya Cook; Sue Crawford; Mike Gloor; Sara Howard; and Dan
Watermeier. Senators absent: Bob Krist, Vice Chairperson.

SENATOR CAMPBELL: Good afternoon and welcome to the hearing for an interim
study. We are so pleased to have you all here today. | do not expect that Senator Krist
will be able to join us today. He is having a visit by some federal officials.

SENATOR COOK: In a good way. (Laughter)

SENATOR CAMPBELL: And so | totally understood the importance of his being there
for his business. | do expect Senator Howard to join us. I'm Kathy Campbell and | serve
as the Chairman of the Health and Human Services Committee. And it is our practice
here...and now Senator Watermeier...I was like all ready to go "and starting on my...,"
but we introduce ourselves here at the Health and Human Services Committee. So,
Senator Watermeier, would you start for us?

SENATOR WATERMEIER: Dan Watermeier from Syracuse, southeast district.

SENATOR COOK: I'm Tanya Cook, Legislative District 13, which is northeast Douglas
County and city of Omaha.

MICHELLE CHAFFEE: I'm Michelle Chaffee. | serve as legal counsel.

SENATOR GLOOR: Senator Mike Gloor, District 35, Grand Island.
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SENATOR CRAWFORD: Good afternoon. Senator Sue Crawford from District 45,
which is eastern Sarpy County, Bellevue, Offutt.

BRENNEN MILLER: I'm Brennen Miller. I'm committee clerk.

SENATOR CAMPBELL: And our two pages today are Audie and Phoebe. So if you
need some assistance, please let them know. Senator Howard, would you...we're going
to give you a chance to introduce yourself at the same time you take your coat off.

SENATOR HOWARD: I'm Senator Sara Howard. | represent District 9 in midtown
Omabha.

SENATOR CAMPBELL: And there was no speeding from Omaha | take it. Okay. All
right. This afternoon, | want to remind you to please silence your cell phone or turn it off
so that you do not bother anybody. Our guest will have as much time as she needs to
have. But other than that, we will go to the testimony, and we will use the light system to
kind of keep everybody on schedule. If you are testifying today, please complete one of
the orange sheets and give it to Brennen so that he can make sure we get the spelling
of your name correctly. I'm going to go ahead and give a few opening remarks to this
before we go to Ms. Wilson, our invited guest. | am Senator Kathy Campbell, and | will
spell my name as | will ask all of you to do when you come, K-a-t-h-y C-a-m-p-b-e-I-I.
And | am here to give some opening remarks on interim study LR241. Today's hearing
will continue the focus on what options for Medicaid coverage for newly eligible
Nebraskans under the Affordable Care Act. As you're aware, | introduced LB577 to
expand eligibility for individuals in Nebraska's Medicaid program utilizing enhanced
federal funding. We spent more than ten hours of debate on LB577, during which |
listened to my colleagues' questions and concerns. Senators suggested to me at the
end of last session, let's take time to see what states do. In response, | promised |
would work during the interim to gather information, and | have continued to pursue
options which may be available under Medicaid expansion to structure a Nebraska plan
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providing healthcare coverage for working Nebraskans. Today's hearing is part of
fulfilling that commitment to my colleagues. During this interim, we have researched
other states' options and studied the response of CMS to different states' Medicaid
waiver applications. | have contacted my colleagues and, | have to say, with a lot of help
from some of my other colleagues who stepped up and helped me finish out and talk to
some folks, and invited their suggestions and continued dialogue on this important
issue. Now, today, we have an opportunity for a public hearing, and | have invited Joy
Wilson, head policy research...health policy research director for the National
Conference of State Legislatures, to provide testimony on what is being proposed for
Medicaid expansion in other states. My commitment is to bring a new bill next session
that is a Nebraska plan, a plan to provide health coverage for uninsured Nebraskans
through the enhanced federal financing available under the ACA through Medicaid. |
believe today's hearing will provide pertinent, important information to be considered as
we move forward. We are still asking people for their suggestions and their ideas,
certainly from my colleagues as well as from you who have come today. We continue to
work on people's questions because we feel that is so important. So with that, we'll
welcome Joy Wilson to be with us. She has been with us before and provided
information. We just felt that it would be helpful to hear what other states are doing.
And, Joy, it's a pleasure to have you back in Nebraska. And thanks for coming during a
holiday season. That's for sure. [LR241]

JOY JOHNSON WILSON: (Exhibit 1) Well, thank you, and it's a pleasure to be here.
Madam Chairman and members of the committee, I'm going to fairly quickly go through
the presentation so that we can get to your questions because | know that that's usually
the most important part of testimony. So I'm going to get going here. As you know, the
Medicaid expansion in the original Patient Protection and Affordable Care Act was a
requirement on states. So every state would have been required to provide eligibility to
the new categories that were established in the act. There were also some other major
Medicaid and CHIP provisions that | thought I'd remind you of, that CHIP is now a
requirement for states to have the Medicaid program. So it is a grant condition of the
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Medicaid program. Prior to the ACA, that was not the case. It extended the maintenance
of effort requirement on Medicaid and CHIP--through January for Medicaid and through
September 30, 2019, for CHIP, although CHIP is only funded through September 30,
2015. So there is a policy decision pending on what happens with CHIP after this fiscal
year coming. And then there is the requirement to decrease funding for the
disproportionate share hospital program beginning next month. So those are some big
Medicaid issues that will be an issue that people will be talking about the next few
weeks. The Supreme Court surprised everybody not only in upholding the
constitutionality of the Affordable Care Act under the Commerce Clause and tax issues,
but also found that the Medicaid expansion...we have over the years as states looked
at, at what point does the federal government commandeer state funds. And although
we believed that there was such a thing, we've never seen it; or if we'd seen it, no one
else saw it. And so this was the first time that the Supreme Court or any court has found
commandeering. And in that way, they said that then they did not repeal that provision
of the law. And | think that's important to note. What they did was prohibit the Secretary
from implementing the penalty for failure to expand the Medicaid program to the adult
new category. So the other expansions are in effect. The optional provision is the
expansion to childless adults who are not pregnant, who are not children, and are not
Medicare eligible. I think that gets...oh, and they're able-bodied. So with all of those
requirements, those people are the...that's the category that is optional. And you note,
there's the new eligibility level where they've switched Medicaid from one where you
assess assets and resources and do some other calculations to one that is pretty much
strictly based on income except for individuals that come into the Medicaid program
through another program. So for instance, if you are eligible for Supplemental Security
Income, SSI, there are asset and resource requirements that are part of that program.
But one of the other provisions of that program is that you are categorically eligible for
Medicaid. So if you are on SSl, you are on Medicaid, they're not doing the income
requirement because you came to Medicaid through another program--same thing for
children in foster care and there's some...and people who come on to Medicaid because
they are low-income Medicare beneficiaries. So all of those people still have resource
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and asset tests that are associated with the programs that made them eligible for
Medicaid, so just to clarify how that all works. The new mandatory category we talked
about, | did highlight that. Former foster children under age 26 are a new required
category, but there's a twist here. If the individual was a foster child in your state, they
are categorically eligible for the extended eligibility up to age 26 in your state. If they go
to another state, the other state is not required to provide Medicaid benefits, although
they can opt to do so. There is currently not a process in place yet to organize this
effort. And there is not a card that people get when they leave foster care. When they
age out of foster care, there is no certificate or card that you get that shows that you
have that. And so the question then becomes, if another state was supportive of
providing that care, how would you know that they meet the requirements? And so this
is something that will have to be addressed by rule sometime next year hopefully fairly
quickly so that former foster children that are not living in the state where they were
foster children can still avail themselves of that coverage if the state they're living in
chooses to do so. So there's two steps. First, the state has to decide whether it wants to
recognize foster children from other states. And then there has to be some process by
which those individuals can get some sort of certification that they did indeed age out of
foster care. So just to...because | think you're going to hear about that in the next
session, just so you know what that's about. We talked about changing to modified
adjusted gross income. The reason for doing that was that that is the requirement, that's
the eligibility process for getting into the marketplaces--used to be exchanges, now
they're marketplaces. And so assuming that people may move from one, from Medicaid
to the marketplace, back and forth, it makes sense to have one eligibility standard to
make that work. And then, of course, as you know, for the new eligibles, these are
people who were not previously Medicaid eligible and now are, there is the enhanced
match. And that is the process. The enhanced match is specifically by year. So if you
start your Medicaid expansion in 2017, you don't get any of the 100 percent
reimbursement that everybody is talking about. You would start at 95 percent. So it's not
that you get a guaranteed three years of 100 percent, then one. It doesn't work like that.
It is statutory how the enhanced match is spread across the years. And then, of course,
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in 2020 and thereafter, the match for those newly eligible individuals would be 90
percent. There's a definition of newly eligible. So if you had people who were eligible for
Medicaid and hadn't enrolled, they're not newly eligible. That's the bottom line to that.
We've talked about the MAGI, modified adjusted gross income. That is the new income
standard that most people will go into Medicaid and into the exchanges using as their
eligibility standard. So what is the deal on the Medicaid expansion? First of all, for the
new adult population, it is optional. So there is no penalty if a state fails to do that part of
the expansion. There is no deadline for a state to enact an expansion or to go forward
with an expansion. You could expand and quit. You could come back a couple years
later if you want to. So you can go in and out at will. There is no penalty, and there is no
deadline. We have 25 states and the District of Columbia that have currently decided to
expand, and | say, in 2013. | think you have a map that's highly footnoted and that's
because...and | always date my maps now because things change on a day-to-day
basis. So what you say on December 16th may not be true on the 18th. | don't know
that anything has changed between when | did this map but...and 25 states that will not
expand in 2013 but may be expanding in 2014. So for instance, Michigan has submitted
their waiver application, but they have not been...it's not been approved and they
weren't planning to implement until sometime later than 2013. So while technically
they've got something pending, | didn't count them as a yes. So you have to explain
what's a yes, what's a no, what's maybe. So | tried my best to parse that out in this map.
You may have heard that New Hampshire went into special session in November,
attempted to pass legislation. They failed to get the votes. They are going to bring it
back up when they go into session in January, but we don't know how that's going to
work. We have a couple of states that are in litigation. Arizona, the governor...the
legislature actually passed a Medicaid expansion bill. The governor signed it, and they
are moving forward. And now they have been challenged by a group of state legislators
over a technicality in the law. And so that is pending court consideration. And in Ohio,
Governor Kasich used his controlling board. They approved the Medicaid expansion.
The legislature was not in session, and the controlling board makes appropriation
decisions in the absence of the legislature. And the governor moved forward on the
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Medicaid expansion. That is being challenged in court as well about whether the
controlling board acted appropriately. And the Ohio Supreme Court has provided
expedited consideration. And it should be considered late this month or early next
month, although the governor has said he plans to move forward on January 1. So that
will be interesting watching the newspapers on that one. And then there are a number of
governors that are having conversations with HHS about their various ideas about how
to move forward on an expansion but have not yet come forward with a formal proposal.
And so there's a lot going on. The latest of the states, and we're going to talk about that,
Pennsylvania, the governor has put together a proposal and he has started the 1115
process. The first step of that, of course, is a period of public comment. And he has set
the hearing dates that, | think, begin this month and run through January, and then he
will submit his proposal that would include any comments that he receives from the
public hearings to CMS and start the formal process. So if a state doesn't expand, then
what? So here is the short story about what happens. Individuals with income above
100 percent of the federal poverty level are eligible to enroll in the state's marketplace.
Whether it's a federal marketplace or a state marketplace, it doesn't matter. They are
eligible to seek coverage in the marketplace. Individuals with income below 100 percent
of the federal poverty level are not eligible for Medicaid because the state did not
expand, nor are they eligible to participate in the marketplace. And this is what is now
being called the gap group. So these are people who currently aren't eligible for
Medicaid. In some cases they might be eligible for some state-funded Medicaid waiver
program usually at a very low percent of percent of poverty, somewhere in the 30
percent of poverty range or thereabouts. But for the most part, these are people that
were not currently eligible for Medicaid and are not now eligible for Medicaid. So they
are...they do not benefit from the Medicaid expansion that's in the ACA. So a question
we are often asked is, then does the noncoverage penalty apply to the gap, the people
who are the gap individuals? And the answer is no. The Secretary has the ability to offer
hardship exemptions to any group that she feels has a hardship. So it's a very broad
exemption that is available to the Secretary. And there is also a provision in the law that
says if it is not affordable to you, you will not be penalized. So most of the people in that
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income area below 100 percent of poverty would either not be penalized because they
would be exempted on the affordability issue or the Secretary would provide a hardship
exemption. So they're not going to be penalized. So the Section 1115 waiver is not
really a program, it's more of a process. And it is very particular to the administration
that is in charge at the time because it is about what the Secretary of HHS determines
would be the right policy direction for the Medicaid programs or promotes the objectives
of the Medicaid program. And as you know, that changes from administration to
administration. So 1115 waivers are kind of dependent on who's in charge of the
department and who's in the White House. So that's important to note because the 1115
waiver is a process. It's a negotiation that has a policy aspect and, more importantly, it
has a budget aspect. So you have to meet the policy objectives of the administration
that is in charge, and you have to be able to demonstrate that your proposal is budget
neutral to the Office of Management and Budget. | call it the green eyeshade guys. And
regardless of administration, they're a tough group. So it's a big process. It's unwieldy,
and it takes time because it is a negotiation. The Affordable Care Act added a new layer
of complicity...complication to the process. Now, there's always been a public comment
process. Every state has a public process of some sort. But let's just say the folks in
Washington weren't totally happy with the various public processes among the state. So
they wanted to have something that every state had to do. So they have put in place a
state process and a federal process. And there are time limits associated with it. So
you're never going to turn around an 1115 waiver in less than probably 90 days just
because of getting through the public comment process. And that's 90 days starting
from when you actually begin everything. That's not the negotiations that go before you
start a public process. So just to throw that out there. This is a long thing. So the final
rules were published in the Federal Register on February 27, 2012. And it establishes

the state process and the federal process, and then there are ongoing reports that have
to be submitted along the way. So there's evaluations going on during the 1115 waiver
process and there's a review process that goes on to make sure that the things that the
state says it's going to do, it does as the waiver goes forward. Waivers are generally
three to five years. And it used to be that budget neutrality was an annual process.
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They're now doing a more global process so that it has to be budget neutral over the life
of the waiver but not necessarily budget neutral each year. So that way you can have
some up-front spending and then save in the back end and still come out. So this is the
quick and dirty of the state waiver process. This is making it as simple as one can, that
you have to have a 30-day public notice and comment period. You must have a Web
site. The materials related to the proposal have to be posted on to the Web site. And
you also have to have at least two public hearings in two different places in the state on
different days. And when you submit your proposal, you must show how you took into
account the feedback that you received from the public. So you have the hearing, you
note what was said, and you respond to the comments of the people in your state as
they commented on the proposal. And either you made adjustments or you didn't, and
you say why. Then there's the federal process. So in addition to your own, the people in
your state submitting comments, the federal government will submit your...will put your
application on to a Web site at the Centers for Medicare and Medicaid Services for the
national public to critique your proposal and submit comments. And then the federal
government is to take into consideration both the comments that were received from
your state as well as those that are received from national advocacy groups, members
of Congress and the like, and when they make a decision about whether to go forward
with the waiver. And the public process for the federal government is 45 days. So it
includes the 15 days that they have to let people know that they've received your
proposal and then a 30-day comment period. So it's 45 days for the federal government,
30 days for the state. And then as the federal government looks at your proposal, they
may submit questions that they need to have answers for before they can move
forward. And then the negotiations continue until you reach some agreement. And that
can go on for some time. So I'll talk briefly about four states, two that have approved
1115 waivers for the Medicaid expansion, and of Michigan's that is pending and
Pennsylvania who hopes to submit their waiver application early next year. You've
probably heard a little bit about Arkansas because they were first and Medicaid in
Arkansas and Medicaid expansion was all one big word while that was all going on.
They actually have an approved waiver and have begun enrolling people in their
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Medicaid expansion. They are using a premium assistance, and they are including all of
the new adult group with the exception of people who are deemed to be medically
fragile. And that is something to keep in mind because that's going to go across all of
the waiver proposals. So what they are basically doing is they are going to buy in their
new adult group into their marketplace either by providing premium assistance to their
employers or buying, taking them...their Medicaid dollars and paying for them to be on a
silver-qualified health plan within the lowa marketplace. So that is...you should note that
Arkansas did have an adult program where they were covering people between 17
percent and 133 percent of federal poverty. It was a limited waiver. It was capped. And
they always had a waiting list because they couldn't afford to put more people in it. So
this is going to...so that waiver is going away, and they're putting them all into this...the
expansion group into the marketplace. For medically frail people, if they choose, they
can also buy into the marketplace and not be in the regular Medicaid program. So it's an
option. The objectives that Arkansas put into their proposal was that they wanted to
promote continuity of coverage. They believe that a lot of their adult population would
end up moving back and forth between Medicaid and the marketplace as their income
fluctuates, which is not very efficient if they can't keep the same healthcare providers.
So the idea was that rather than having them move back and forth and changing plans
and whatnot, if you buy them into the marketplace, they can stay. Whether they're in
Medicaid or whether they're working for a private employer and getting coverage there,
they can keep the same health plan, which they also felt would improve access to
providers. You wouldn't be seeking new providers as you go back and forth. A seamless
continuum of coverage is what they're looking for. A lot of times when people have to
switch plans, they don't get a new plan and they kind of drop out of the system until they
have a health event. And then they have some other initiatives that are ongoing that are
delivery system initiatives, a lot of managed care, accountable care organizations, that
kind of thing that they're looking to move towards. And their hope is that they can fold all
of this into one initiative. They also have a wellness component to this where they're
trying to encourage healthy behaviors and better use of preventative care, that kind of
thing. They hope to enroll 200,000 people in the first year. The other piece that they're

10
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really hoping is that this will help the financial viability of the marketplace. lowa does not
have very many participating insurers. And so having more people in the marketplace
will make the marketplace more financially viable. So that's the other thing that they're
working with. lowa just received the approval, and they hope to start January 1 of next
year. So on my map when | put the 2013, they didn't quite fit in, so. But they are...they
plan to be up and running January 1. It's the lowa Marketplace Choice, and it will offer
premium assistance to some individuals and will...who have employer-sponsored
insurance. And they will buy in individuals with incomes above 100 percent of poverty
into the marketplace. They are not doing what Arkansas is doing, and at below 100
percent of poverty, they're not buying them into the marketplace, although they
are...they have a separate program to provide incentives for the individuals below 100
percent of poverty to participate in some wellness activities and healthy behaviors. And
they do exempt medically frail individuals. And again, | think you'll see throughout most
of the applications, medically frail individuals will be exempted. And some states will put
them in the regular Medicaid program, and other states will look to provide some special
services for medically frail individuals around medical homes, accountable care
organizations, and special programs for people with multiple chronic illnesses--so some
way to organize the overall health effort around people that have a lot of things going on
to really make sure that what is happening for them is coordinated across their medical
conditions. We know that in fee-for-service in Medicaid, a lot of times there isn't that
coordination, and sometimes individuals end up with doctors working at cross-purposes,
and they don't know. And so that is something that states across the country, whether
they're doing Medicaid expansion or not, are looking at because that's a big cost in the
Medicaid program. They're going to offer multiple plan options in their Marketplace
Choice. They'll at least be the silver-level plans. They hope that...they hope to show that
this approach is more cost-effective than what they've been doing in the past. And so
the demonstrations are supposed to be evaluated and to show that it's an improvement
over current status. And so one thing they're going to look at is whether the multiple
plan options that are available to people in the marketplace is better than the kind of
singular plan options that they have now through Medicaid and whether there's any

11
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improvement in outcomes that come out of this new process. They also hope that...now,
in lowa, it's a little different than a lot of states. There isn't a whole lot of difference
between the rates in Medicaid...what Medicaid pays and what's paid in the private
sector, which is not true most places. But it's a little bit lower and they're hoping that
bringing up the Medicaid rate to the private rate in the marketplace will provide a little
more stability and will show that you can do...that you can provide that higher rate and
improve outcomes by hopefully getting some who didn't want to take that little bit lower
in Medicaid into the program. They want to...they do have this proposal to charge a
premium for the wellness package but that if you meet the requirements of the wellness
package, the premium would go away. So this is something that was negotiated with
CMS. And they're not big on premiums. And the Medicaid law does not permit
premiums for anyone below 100 percent of poverty, but they are allowing lowa to do this
as part of the demonstration, and then it will be evaluated to see whether that works. So
they are looking at, can you charge a premium and then say it'll go away if people will
do X, Y, and Z, or will people just not do it, or what will happen? That's what they're
going to look at. The other big issue, and the advocacy community has been...has
provided feedback in a very big way on this issue, and under the Medicaid program,
what sets Medicaid apart from private insurance is that it does cover, it pays for
nonemergency transportation to medical appointments. lowa asked to be allowed to not
do that not for the...so but...remember, medically frail are exempt. So this is just for the
rank and file, the people that are in this particular...so these are adults, able-bodied,
childless, not pregnant, that group. Whether...if we eliminate the nonmedical
transportation, will they not go to appointments? What happens if you don't have this
benefit for this group of people? And so HHS has given them the ability to do this for
one year, and then there will be an evaluation on the impact on access. So it also allows
their Medicaid program to coordinate with the qualified health plans to keep in place a
prior authorization process that they had in the Medicaid program--very important. And
you will also see this across the proposals. There is no breach of EPSDT. Children,
regardless of what state you're in, are going to get the EPSDT benefit, period. | don't
see that getting waived. | just don't see that happening. So whatever age--and some

12
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states have 19, some have states have 20, some for 21 in terms of who's a child--but
whoever a child is, they're going to get EPSDT. And just like medically frail people are
protected, children will be protected on the EPSDT benefit, | think, across the board.
And then, like | said, it allows lowa to post premiums in the second year of the
demonstration to try out this incentive program. There are limits to how much you can
charge. So there's an overall limit in the Medicaid law about what an individual can be
required to pay out of pocket; it's 5 percent of income. And you will see across
applications so far HHS has not allowed any state to breach that. So whatever
cost-sharing they are allowing, it still has to come under that 5 percent of income cap at
the end of the day. The lowa Health and Wellness demonstration applies to the lowest
income, so it's the people below 100 percent. It applies to those that are up to 133
percent. It's a very concentrated, healthy lowa approach to life. And they really want to
see what they can do in terms of engaging the Medicaid, these adults, into healthy
behaviors to improve outcomes. And so they are hooking them into programs that
they've already put in place--the accountable care organizations, managed care, and
some programs that they've put together for people with multiple chronic illnesses.
They're going to really try and get people in those and vigorously activate those to see if
they can really improve outcomes for this group of people. Again, note medically frail
people, American Indians, Alaska Natives, and people that are in employer-sponsored
insurance don't have to participate, but they can if they want to. And again, 