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The Committee on Business and Labor met at 1:30 p.m. on Monday, January 28, 2013,
in Room 2102 of the State Capitol, Lincoln, Nebraska, for the purpose of conducting a
public hearing on LB21, LB58, LB141, LB291, and LB297. Senators present: Steve
Lathrop, Chairperson; Burke Harr, Vice Chairperson; Brad Ashford; Ernie Chambers;
Tom Hansen; Amanda McGill; and Norm Wallman. Senators absent: None.

SENATOR LATHROP: Good afternoon. Welcome to the Business and Labor
Committee. | thought while we're waiting for a few more people to show up I'd kind of go
through a couple of simple ground rules. And it looks like most everybody here has
been a testifier before, but just in case. We operate by the light system. That's just to
keep things moving and so that everybody has a chance to be heard. The light system
functions like this: you'll get a green light for two minutes, and a yellow light for a minute,
and after three minutes, we'll just ask you to stop. Now, if you aren't done or if you've
given us some thoughts and somebody has a question, a question won't be...you know,
you can still talk, even though it might show a red light and if you've been asked a
guestion by a committee member, so you have the opportunity to do that. It's the only
way we can make sure...or | can make sure I'm getting my senators out of here on time
so that they can get home, and conduct the hearings in a reasonable way. If you intend
to testify, this is the process, we will have the senator introduce the bill, followed by
proponents. So if you're in favor of the bill you'll come up when we do proponents.
What's that noise?

SENATOR McGILL: Cell phone, it was a cell phone.

SENATOR LATHROP: Okay. Yeah, turn off your cell phones, okay. (Laughter) And that
should be...that's going to be the rule everywhere you go in this place. If you are a
proponent, then you'll fill out a sheet and put it in the box so that we can make a correct
record of who you are and who you're here to represent when they make a record of
these proceedings. Have a seat in the chair and you can begin. Make sure you tell us
your name and spell your last name so that the record reflects who you are; and if you
represent a group, tell us what group you're here to represent. And then you may begin
your testimony. Cell phones off or in vibrate. No talking on your cell phones in here. And
do we have any other rules? (Laughter) I'm still waiting for a few of my colleagues to
show up, but I'm going to introduce you to my staff. Molly Burton is the legal counsel. A
lot of you already know Molly because she's been with me now...three years?

MOLLY BURTON: Three years.
SENATOR LATHRORP: Four years? It's gone by quickly. This may be your last hearing

for awhile, Molly is going to have a baby soon, so it will be the Business and Labor and
"Molly is in labor" committees. (Laughter) | feel like I'm about to have my fifth child.




Transcript Prepared By the Clerk of the Legislature
Transcriber's Office

Business and Labor Committee
January 28, 2013

We're all very anxious.

SENATOR HARR: Whoa, whoa, what are you saying?

SENATOR LATHROP: We're all very anxious for Molly and looking forward to her baby.
MOLLY BURTON: Thank you.

SENATOR LATHROP: And then Paige Hutchinson has joined me as my committee
clerk this year. And now we probably got enough people to proceed, so I'm going to
introduce my colleagues. To my far left is Senator McGill from Lincoln. She used to be
on the committee, went over to General Affairs, messed around over there for two
years, and now she's back to do some real work in Business and Labor. Norm Wallman
is here from Cortland. And Tom Hansen, this is his first trip down...or through Business
and Labor Committee, comes to us by way of a ranch around North Platte and I'm sure
will be a great contributor to Business and Labor Committee. And then Burke Harr, who
has been here for two years and will join us again. Also on the committee, Senators
Ashford and Chambers who are not here yet, but hopefully we'll see them before our
committee hearings are done. And the last thing I'll say is that from time to time you'll
see senators get up in the middle of hearing and we have to introduce bills, we have to
leave to introduce bills and it's not that they don't care what you're saying or they're not
interested in what you're saying, but just taking care of some other legislative
responsibilities. So please don't take offense if that happens. We'll take the bills in the
order that they were presented out on the notice out front. And that takes us to LB58,
our first bill of the year and Senator Larson from O'Neill. Welcome, Senator Larson. Oh,
and Evan Schmeits, our trusty page for a second year in Business and Labor.

SENATOR LARSON: (Exhibits 1 and 2) Thank you. I'm Senator Tyson Larson,
T-y-s-0-n L-a-r-s-0-n, and I'm here representing District 40 from O'Neill, Nebraska, and |
would like to introduce LB58. LB58, also known as the Workplace Privacy Act, would
restrict employers from requesting or requiring that an employee or applicant provide his
or her private social networking site account information to the employer. It also restricts
an employer from asking an employee or applicant to log into his or her social
networking account so that the employer can view the private information. In addition, it
prohibits an employer from using social networking contact...using a social networking
contact of the employee or applicant to view the private account or profile of that
employee or applicant. With the ever-increasing popularity of social media and social
networking sites, there comes a growing need to protect the privacy of individuals who
take advantage of the benefits that social media has to offer. Web sites like Facebook,
Twitter, and LinkedIn, among others, are used by hundreds of millions of people
throughout the United States and the world. While people can choose to make the
networking they do on these Web sites public, most understand the risk of having all
their information out there for the world to see. It is common for social media users to
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take advantage of the privacy settings these social networking sites offer their
customers. Privacy settings allow users to restrict content from being seen by the
general public and can tailor their profiles and accounts to ensure that only their closest
friends and family have access to certain information. LB58 would restrict employers
from accessing the private content social media users choose to keep out of the public
domain. Information that is kept private by an employee or applicant should remain
private, and an employer should not be entitled to access this private information just
because it is kept on the Internet. How would an individual react if an employer required
him to bring his family photo albums with him to an interview or if the employer asks an
employee to bring his or her mail every day to see who that person has been
corresponding with at home? This is the same kind of situation applicants and
employees are placed in if an employer asks for their access information to get into their
private social networking account and view the photo albums, messages, wall posts, or
other private information. Six other states including Michigan, Illinois, and California,
have passed laws similar to LB58 with the intent to protect the privacy of employees
and applicants on the Internet. Nothing in those bills or in LB58 prohibits the employer
from looking up information that is made available to the public. LB58 also makes sure
employers can control and have access to any and all account information when the
employee is using technology provided by the employer. But this bill, and those passed
in other states, establishes basic privacy protections for individuals employed or seeking
employment. Employers should be allowed the right to access private information just
because it...shouldn't be allowed to access private information just because it's on the
Internet when employers would not have been able to obtain that information in any
other context. The Nebraska Department of Correctional Services has sent a letter in
opposition to the bill stating that the bill prohibits employers from utilizing social
networking information during investigations into staff misconduct. | want to point out
that the language in this bill specifically states that nothing in the Workplace Privacy Act
restricts employers from conducting investigations into employee wrongdoings. This is
just one of the several provisions that aim to protect employers within the context of this
act. Since introducing this bill, I have been approached by different organizations
regarding additional language and changes to further ensure employer and employee
protection and have drafted an amendment for the committee to consider; which Evan
passed out. Thank you, and I'd be happy to answer any questions that the committee
has. [LB58]

SENATOR LATHROP: Anybody have questions for Senator Larson? | do. In looking at
the bill there are a number of prohibited acts. In other words, the employer can't ask the
prospective employee, let me look at your Facebook account, give me the password to
your Facebook, and | get that. Section 8 is where the teeth is...teeth are to be found in
your bill. And I'm going to read that section because it's only two sentences: upon a
violation of the Workplace Privacy Act, an aggrieved person may, in addition to any
other available remedy, institute a civil action in a court of competent jurisdiction within
one year after the alleged violation. Here is my question, what is that lawsuit about? Is
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that a lawsuit for damages? Is that a lawsuit to force the employer to hire them? Is that
a lawsuit to enjoin the employer from some activity? What do you contemplate with that
remedy? [LB58]

SENATOR LARSON: You know, I'm not the lawyers on the committee, and | noticed
there's a few of them. And that will be up to you guys. | don't have the personal
knowledge in terms of what that lawsuit should or should not be about and definitely
open to suggestions on something of that nature. The focus and the energy that | put
into this bill is, obviously, a line to be drawn between an employer/employee relationship
of what is, you know, the individual liberty aspect, what should and should not be public.
In terms of what that lawsuit is about, we used, obviously, a...drew from other legislation
that has been passed in other states, and this is similar language to that. So in terms of
what the lawsuit is about, | know you do things of that nature for a living and maybe we
can work on that or consider that. [LB58]

SENATOR LATHROP: Okay, that's fine. [LB58]

SENATOR LARSON: So I'm sorry, | can't answer your question more specifically.
[LB58]

SENATOR LATHROP: | have another question for you. Okay, thanks. | have another
question for you and that is in terms of the prohibited acts, | get an employer not having
access to information that's private if I'm not going to let them be a...one of my followers
or somebody who would, generally, have access to my site. | understand that. What if
you don't have any privacy settings and | can get on your account and look and there
you are, you know, doing something foolish that would make me pause before | would
hire you. Is it just those things that are private to the employer? Or if you have your
settings or such that Molly Burton could get on there and look, what are you
contemplating there? [LB58]

SENATOR LARSON: We're not eliminating anything that's in the public domain. So if
you don't limit your profile, and | mentioned that in my opening, if you don't limit your
profile, or you chose not to limit your profile, anything in the public domain, | feel, is
public information and any employer, prospective employer should have the right to
that. But if you are limiting what is in the public domain, | think you are ensuring or trying
to ensure that you keep some things private. And we have to be very mindful of the
employer/employee relationships moving forward in terms of an ever-evolving
technological world that...to ensure, as | said, an employer doesn't ask you to bring their
mail to work to go through their mail. If you're trying to keep it private, it should be
private. But if it's public, if it's out there, then free reign on it. [LB58]

SENATOR LATHROP: Let me ask another question. If you have a Twitter account, and
I'm not that familiar with Twitter, but if you have a Twitter account and you have 1,200
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followers and you've never turned some...do you have to accept somebody as a
follower? [LB58]

SENATOR LARSON: | have a Twitter, and if you ever run for higher office, |
recommend you get a Twitter. A lot of people use it. (Laughter) [LB58]

SENATOR LATHROP: Okay. [LB58]

SENATOR LARSON: But you can block...you can make your Twitter account private as
well, so you would have to accept followers...you can accept the followers that you
want. [LB58]

SENATOR LATHROP: Okay, what about the guy who hasn't? [LB58]
SENATOR LARSON: Then it's... [LB58]

SENATOR LATHROP: Okay, 1,200 followers and he goes into a bank for...to take a job
at a bank and has never set the privacy settings. And now the bank guy is like, hey, this
is open to anybody; I'm just going to start following Tyson and seeing what he's up to.
[LB58]

SENATOR LARSON: Public domain. [LB58]

SENATOR LATHROP: So you would have the employee limit...or essentially set the
parameters for what your expectation of privacy is. [LB58]

SENATOR LARSON: Essentially that that...following this, yes. What is public domain,
what...if it's out there on the Internet and anybody and anyone can access it, then,
essentially, the employer...that there's no restriction on what the...I felt there was
definitely a line. You can't tell an employer that, you know, you can't search or you can't
Google them; | mean, every employer wants to be able to do, you know, homework in
terms of who they're hiring. And | would expect them to do that. But, obviously, you
know, the employee locks their home at night and doesn't want their employer to come
in there. It's the same thing, as | said, as we move in an ever-evolving technological
world, you, just like you lock your home, you lock your Facebook, you lock your Twitter
so that other people can't access it. [LB58]

SENATOR LATHRORP: In your bill, would you limit an employer's access to the
Facebook, for example, if the employer is trying to investigate theft or if the employer is
trying to investigate embezzlement, or something like that? [LB58]

SENATOR LARSON: As | mentioned, we have the recourse that if an employer is...if
there is misconduct or something, specifically states that nothing in the Workplace
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Privacy Act restricts employers from conducting investigations into employee
wrongdoings. Plus, any social media accessed on an employer's computer is
also...essentially, the employee is giving them consent in the bill. [LB58]

SENATOR LATHROP: That's interesting and something that maybe we didn't think
about, or maybe you have, and that is...I'm going to tell you, I've had a secretary or two
get on Facebook in the office and on the...on my office computer, as | know, because
they click it off as soon as | walk by. (Laughter) There are programs that allow, say, the
office administrator to look at what somebody is looking at. This would let them. [LB58]

SENATOR LARSON: Yeah, essentially, if... [LB58]
SENATOR LATHRORP: If you want to do Facebook at work... [LB58]

SENATOR LARSON: If the employer...or the employee is accessing it on either an
employer's machinery, whether that's a phone or computer or whatnot, essentially, the
way that the bill is written that they are therefore giving their employer consent to
monitor what they're doing at work. [LB58]

SENATOR LATHROP: Okay. I'm just thinking, that might be a little problematic, if we're
inadvertently opening the door to something that hasn't been really thought through
whether... [LB58]

SENATOR LARSON: I'm, obviously, open to suggestions. [LB58]

SENATOR LATHROP: Okay. | appreciate that. Thanks, Senator Larson. Senator
Chambers. [LB58]

SENATOR CHAMBERS: Senator Larson, if an employer requests any of these types of
information from a prospective employee, and the employee refuses, the employer
doesn't have to hire the person. And the person who is applying should know that that is
a possibility. Okay, just so that that is clear, now I'm a bit older than you, and most of
the people in this room, there was an expression that said: do right, r-i-g-h-t, and fear no
man; don't write, w-r-i-t-e, and fear no woman. Once you put something out there in
writing, |1 don't use a computer, but | heard a program the other day and this expert said,
with all the talk of privacy settings and so forth, don't put anything on it that you don't
want shouted in Times Square. Well, that seems to me to be a warning to people that
you're doing this at your own risk. If that is true, your bill relates only to an employer.
Right? [LB58]

SENATOR LARSON: As it stands right now, yes. [LB58]

SENATOR CHAMBERS: Okay, and if somebody else has access to this information,
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and they know you're applying for a job, and say they have fallen out with you, and they
supply it to the employer and say, | think you ought to see this, the employer didn't get it
from the prospective employee, this bill wouldn't apply then, would it? [LB58]

SENATOR LARSON: There is one provision in the bill that, and in your case, no, there
is a provision that the employer, the prospective employer can't ask someone else at
the company, that works there, that may be friends with that person to look at that Web
site as well. Do you kind of get what I'm... [LB58]

SENATOR CHAMBERS: That's not what I'm asking. [LB58]

SENATOR LARSON: No, but... [LB58]

SENATOR CHAMBERS: If somebody...if this information comes to the employer by any
means other than initiation by the employer, in the example you mentioned, of a
workplace person,... [LB58]

SENATOR LARSON: Private...privacy. [LB58]

SENATOR CHAMBERS: ...anybody else, and any other means, of getting that
information to the employer would lift the employer out of this bill...the coverage of this
bill. Now, I'm curious about the same thing Senator Lathrop asked for, asked on what
kind of action you would bring. Let's not require you to be a lawyer in giving it a name. If
it happened to you, what would it be that you would be seeking if you were going to sue
this person? [LB58]

SENATOR LARSON: Well, you can say...take me from being a lawyer, since | have no
legal training, I'd probably seek a lawyer to see what they would have me bring. [LB58]

SENATOR CHAMBERS: Um-hum. [LB58]

SENATOR LARSON: If I...I don't know the correct legal definition terms of what | would
bring. [LB58]

SENATOR CHAMBERS: Now suppose the lawyer said...I'm the lawyer. What is it that
you would like to get out of this? [LB58]

SENATOR LARSON: Like I said, | would ask the lawyer, what are my options? | don't...
[LB58]

SENATOR CHAMBERS: I'm the lawyer. [LB58]

SENATOR LARSON: Well, what are my options? [LB58]
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SENATOR LARSON: Well, you can try to get damages; you can show that something
resulted from this that harmed you; and this is the extent to which it harmed you; and
maybe you could persuade a judge or a jury that there's a dollar value that can be
placed on this. Let's say your prospective employer... [LB58]

SENATOR LARSON: I don't think Nebraska allows punitive damages, do they? Would
this fall under the... [LB58]

SENATOR CHAMBERS: Damages, actual damages,... [LB58]
SENATOR LARSON: Oh, just... [LB58]

SENATOR CHAMBERS: ...you cannot get punitive damages. But if you can establish
that you were damaged, that's why | say you put a dollar amount on it. Okay, you would
want money damages if you could get it. [LB58]

SENATOR LARSON: Possibly. Like | said, | would listen to my lawyer. | would have to
have a true sit down conversation with my lawyer, you know, and say, you know, what
are my options, what are the,... [LB58]

SENATOR CHAMBERS: Okay, because | don't want to drag it out. [LB58]
SENATOR LARSON: ...you know, what are the legal options? [LB58]

SENATOR CHAMBERS: This final thing, how many people having access to this
supposedly private site would it take to cross a threshold where it could be argued
there's no intention that that be kept private. There's no expectation that it will be kept
private. This person exposed it to so many people that he or she cannot say it made
him or her any difference who found out. [LB58]

SENATOR LARSON: | don't think there is a threshold. If you want to take an example
such as Facebook where you have to accept or...either accept a friendship or give
somebody else...or "friend" someone else, if we want to use that example, you were,
essentially, giving your consent to that individual. No matter how many individuals you
give consent to, | don't think there's a magic threshold of, oh, I've given consent to a
thousand individuals therefore it's acceptable. [LB58]

SENATOR CHAMBERS: Okay, then you've answered that, you've answered. Suppose
something on that site constitutes a crime, an actual violation of the law, criminal
violation, and the employer asked you, have you ever been charged with or convicted of
a crime and you can honestly say, no, because you haven't been caught, you haven't
been charged, you haven't been convicted. But what is on that site would constitute a
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crime...let's say it's child pornography. Suppose | want to make...I'm trying to get to
something. [LB58]

SENATOR LARSON: That's it. They monitor that very well on...yeah, okay. [LB58]

SENATOR CHAMBER: But to make a point, I'm trying to make something so obvious
that everybody could understand what would be a crime simply by being on this site or
you confess to a murder or something. And an employee knew about this and the
employee said, you know, Tyson's first name gives him away because there's a fighter
named Mike Tyson and he was convicted of rape. And all I'm going to tell you is that
birds of a feather flock together and they drink from the same water hole. So the
employer says, well, what are you trying to tell me. And the employee says, well, it
would be in the best interest of the company to know some things. I'd say, well, can you
get this information for me. That would be covered by this bill also, you feel? Protection
from exposure of having committed a crime? [LB58]

SENATOR LARSON: From...essentially, an employer can't ask another employee to get
information off a social medial site...cannot...for the prospective employee. [LB58]

SENATOR CHAMBERS: No matter what the information consists of? [LB58]

SENATOR LARSON: Off social media, on the social media, if it's just on social media
then | guess probably not. But, obviously, something like a confession to a murder or
child pornography or...yeah. [LB58]

SENATOR CHAMBERS: | don't know if you saw where that girl held up all this money
and she said: | robbed a bank and this is the money and that's the bank | robbed, and it
was used in court against her. So people have done foolish things. This kind of network
makes people crazy. Maybe the way to settle people down is to make everything they
say, if they're coming for a job, available to the potential employer and then they'll be
more careful. And they'll say, I'm not going to put in on here. What about that? [LB58]

SENATOR LARSON: You know, what is the difference between the employer...again,
I'll ask the question, and | don't know if you were here. [LB58]

SENATOR CHAMBERS: | won't answer it. I'm the questioner. [LB58]

SENATOR LARSON: Well, what is the...I think every individual has a certain reasonable
expectation of privacy wherever it goes, especially when they're signing terms of
agreements with social media sites, such as Facebook or Twitter, they have user
agreements; they have expectations of privacy with the...if you want to use the United
States Postal Service, they have an expectation of privacy of everything that they
receive in the mail. Just because it's on the Internet doesn't necessarily mean that they
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lose their expectation of privacy. And | think that's something that we have to be very...
[LB58]

SENATOR CHAMBERS: Cognizant of, okay. [LB58]

SENATOR LARSON: ...cognizant of moving it forward in the future. Just because we
have new technologies does that mean that an individual loses their, you know, their
individual liberties or their rights to privacy? | don't think so. [LB58]

SENATOR CHAMBERS: Well, what the police can do, if you have a wireless phone,
they can get your information without getting a warrant or having probable cause.
[LB58]

SENATOR LARSON: And the... [LB58]

SENATOR CHAMBERS: That's something that, because of technology, it took it away
from the land line where you have to actually, physically tap into the that. You need a
warrant. And just like if there's going to be a search, well, technology has changed that.
And the citizen may not have been informed of the fact that now there's a legal
difference between when you use your land line and when you use your cell phone.
Anybody who can get that information is welcome to it. That's where technology,
contrary, maybe, to the understanding of the public, has destroyed the expectation of
privacy that most people have when they use a telephone and they dial a number. And
all...the only reason I'm saying it, you mentioned going forward. So | think it should be
kept in mind that if this bill is passed, it's dealing with what exists now. And there may
be other developments by the company which will change all of this because, as | read
this, and I'm not an authority on any of this, but just trying to understand the principles
involved, an agreement between a person and a company saying, this will be private.
Now if the government can show a reason to get at that information, and sometimes it
seems the "Pharaoh Government" is more and more willing to do that, then it's not
private anymore. They can get it. All they need to do is get a judge to say, give it up.
Now if the employer got a court order, then that would take away what this bill says.
[LB58]

SENATOR LARSON: And | have no problem with them going about it the legal way.
[LB58]

SENATOR CHAMBERS: Okay. [LB58]

SENATOR LARSON: And I think you and | are on the same page in terms of this bill
does only deal with what is the here and now, but is it better to have something that is
dealing...should our laws be continuing to evolve with the technology that we have so
certain cases, as you said, land... [LB58]

10
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SENATOR CHAMBERS: And here's the point that | want from this. Do you agree that
there might be a legal process the employer could go through to get this information?
And this bill does not create absolute privacy under all circumstances for the person
who has put that crazy stuff out there like a fool when he or she should use better
judgment. [LB58]

SENATOR LARSON: No, it doesn't create...no, it doesn't create absolute privacy.
[LB58]

SENATOR CHAMBER: Good, that answers the question, and I'm through. [LB58]
SENATOR LARSON: Yeah, it doesn't create absolute privacy. [LB58]

SENATOR CHAMBERS: I'm through. [LB58]

SENATOR LATHROP: Thank you. [LB58]

SENATOR CHAMBERS: Thank you. [LB58]

SENATOR LARSON: Thank you, Ernie, Senator Chambers, I'm sorry. [LB58]

SENATOR LATHROP: Any other questions for Senator Larson? Any other questions for
Senator Larson? | see none. Thank you. | assume you'll want to stick around and close.
[LB58]

SENATOR LARSON: (Inaudible). [LB58]

SENATOR LATHROP: Okay, good. Are there folks here that want to testify in support of
LB58? If there are, you may come forward. Good afternoon. [LB58]

JASON HAYES: (Exhibit 5) Good afternoon. Good afternoon, Senator Lathrop and
members of the committee. For the record my name is Jason Hayes, spelled J-a-s-0-n
H-a-y-e-s, and | represent the 28,000 members of the Nebraska State Education
Association. NSEA supports LB58. We believe the bill does a good job addressing the
issue of employers obtaining access to an employee's or applicant's personal social
networking Web site and other private information. We do have one point of concern
with regard to Section 6 of the bill on page 4. That section prohibits an employee from
downloading an employer's proprietary and financial information and placing it on that
employee's Web site. In the instance of a school employee downloading information
from a school district that is already public information, we suggest an amendment be
added to Section 6 indicating that such information already in the public domain and
provided by a public employer is not covered by this restriction. We believe the

11
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suggested addition to Section 6 will improve the overall intention of the proposal and
thank Senator Larson for introducing the bill. [LB58]

SENATOR LATHROP: Very good. Any questions for Jason? Senator Chambers. [LB58]
SENATOR CHAMBERS: Are there rules and regulations that school districts have
relative to what use can be made of computers? You're talking about the school's
computer now, is that correct, their system? [LB58]

JASON HAYES: I'm talking about a situation where they would have access to public
information, maybe, the school district's budget which would be out in the public domain
and that they would, perhaps, have an issue with it and maybe put it on their own
Facebook site. [LB58]

SENATOR CHAMBERS: So, the budget, based on your understanding of a school
district, is proprietary information? [LB58]

JASON HAYES: | would look at that...or financial information. [LB58]

SENATOR CHAMBERS: Are you a lawyer? [LB58]

JASON HAYES: Yes, | am. [LB58]

SENATOR CHAMBERS: What does proprietary generally refer to? [LB58]

JASON HAYES: Proprietary refers to something that pertains to an individual business,
that it's, maybe, their business model or something of private nature of how they
conduct their business. [LB58]

SENATOR CHAMBERS: And you said private nature. [LB58]

JASON HAYES: Um-hum. [LB58]

SENATOR CHAMBERS: So would their budget...do you think they...the budget...let me
go back to what | asked you. Would the employee be using the school system's

equipment at work? [LB58]

JASON HAYES: They possibly could, but if you look at Section 6, it doesn't speak
specifically to... [LB58]

SENATOR CHAMBERS: I'm asking you since you're here. [LB58]

JASON HAYES: Okay, okay. [LB58]
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SENATOR CHAMBERS: What are you talking about? [LB58]

JASON HAYES: I'm talking about a situation where they would, perhaps, have a PDF of
the budget that would just been passed by the school district, and they download it to
their own Web site. Now that could be on the servers of the school, which would be
open for everybody in the public domain to access and to download. [LB58]

SENATOR CHAMBERS: Let me try to make clear what I'm talking about. Would this
person you're talking about be sitting at a piece of equipment at a school facility and
would use that equipment to access this information that you're talking about in Section
6? Where would the locus of the individual be at the time the information is being
accessed? [LB58]

JASON HAYES: In regard to your question, they could be either at their desk in the
school building or they could be at their desk in the school building with their iPhone
accessing the information and putting it on their Facebook from their iPhone. [LB58]

SENATOR CHAMBERS: This could violate the school's systems rules relative to use of
their equipment though, couldn't it? [LB58]

JASON HAYES: It could. If somebody was at a school computer and they went to even
a public domain server of the school district's and pulled off the budget and put it on
their own Facebook account, then that would, most likely, be a violation of the school
district's policy. [LB58]

SENATOR CHAMBERS: Now let's go to this, you have stated what proprietary means.
I'm not a lawyer in the sense that | don't practice law, but I've had a bit of training in the
law. | have a degree. Proprietary is a term of art, as you know. And it has a special and
specific meaning in a business context. If information is proprietary, that puts it in a
category different from ordinary information that is just available to everybody. Now
when you go farther down in Section 6 you see "without authorization." That seems to
me to underscore the notion that this is information that is not available to the public.
[LB58]

JASON HAYES: Um-hum. [LB58]
SENATOR CHAMBERS: So | don't see that this has anything to do with these teachers
unless, like has happened so many times, some of them are putting illicit text messages

out there to young students that they've got. [LB58]

JASON HAYES: Well, that would never be okay. [LB58]
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SENATOR CHAMBERS: | know...right. [LB58]

JASON HAYES: But in... [LB58]

SENATOR CHAMBERS: But the...so teachers misuse equipment like other people. If
this is not amended in the way that you say, then it will just let teachers know, don't be
getting this information if it's proprietary and it requires authorization to have access.
Are teachers so lacking in understanding that they couldn't go to their superior and say,

is it...am | authorized to get this information? And if the superior said, no, then the
employee shouldn't get it. Is that correct? [LB58]

JASON HAYES: Well, they could certainly go to their employer and ask for permission.
But if you look at... [LB58]

SENATOR CHAMBERS: And if permission is denied... [LB58]

JASON HAYES: Um-hum. [LB58]

SENATOR CHAMBERS: ...and they get it anyway and the employer finds out that they
got it, then...here's what I'm getting at. | don't even see how what you're talking about
has anything to do with what this bill is talking about. [LB58]

JASON HAYES: And with all due respect, Senator Chambers, | think if you look at just
the text of the language and with the conjunction "or" you could be talking about just
financial data, and with this language | could be at my home computer as a school
employee, download financial data, and put it on my personal Facebook account and
that would be restricted by this section. | think it's very narrow. [LB58]

SENATOR CHAMBERS: Is this financial data proprietary information? [LB58]

JASON HAYES: Well,... [LB58]

SENATOR CHAMBERS: If it's not proprietary information,... [LB58]

JASON HAYES: Yeah. [LB58]

SENATOR CHAMBERS: ...that lifts it out of the language of the section. I'm not going to
delay or prolong it. [LB58]

JASON HAYES: Well, okay. [LB58]

SENATOR CHAMBERS: But, as you said, let's read the language. It doesn't say public
information, it doesn't say information available to everybody, it says proprietary
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information. [LB58]

JASON HAYES: | think you could read it as proprietary information or financial
information. And we would just ask that a distinction be made that if it is already in the
public domain, even as a private business, if somebody put their business model
on-line, on their company's Web site, this could be construed as downloading that
information in the public...off a public server and putting it on their own personal
Facebook page without the permission of the employer, they would be restricted by this
provision. [LB58]

SENATOR CHAMBERS: Could...or financial data be modified by proprietary, that
information relates to words, financial data refers to numbers. So both could be modified
by proprietary. There is no comma after "information." Proprietary information or
financial data, so they're both modified by the word "proprietary.” If you were a lawyer,
isn't that the way you would argue? [LB58]

JASON HAYES: | would...it would depend who my client was, sir. [LB58]
SENATOR CHAMBERS: Now you got it. [LB58]

JASON HAYES: Okay. [LB58]

SENATOR CHAMBERS: Okay. [LB58]

SENATOR LATHROP: Okay, welcome to the Business and Labor Committee.
(Laughter) Senator Hansen. [LB58]

SENATOR HANSEN: Thank you. Jason, let me ask a question just in a little bit different
light and maybe it will help and maybe it won't. What about if an employee found out
that 3 percent of the teachers in a district were going to be RIFed. And this was
proprietary information to the school board. And...or a preliminary budget, now we're
talking about words and numbers at the same time here, but what if an employee sent
that out that had access to those numbers? [LB58]

JASON HAYES: Yeah, if this was private information that was just for the board
members only on the district and it had not been already released to the public domain,
then, yes, | can see where that would be a necessary protection for the employer.
[LB58]

SENATOR HANSEN: Thank you. [LB58]

JASON HAYES: Sure. [LB58]
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SENATOR LATHRORP: | see no other questions. Thank you. [LB58]
JASON HAYES: Okay. Thank you. [LB58]

SENATOR CHAMBERS: Just one. [LB58]

SENATOR LATHROP: Oh, I'm sorry, Senator Chambers. [LB58]

SENATOR CHAMBERS: This young man sees the value of language and the
significance of it. In your third paragraph, you write: we do have one point of concern
with regard to Section 6 of this bill on page 4. That section prohibits an employee from
downloading an employer's proprietary and financial information. The bill says
"proprietary information or financial data." Information is not connected to financial.
Information relates to...immediately follows "proprietary” and then "financial" is followed
by the word "data.” And I think that indicates that the information comprises words,
financial data, the figures, but at any rate, I'm sure other members of the committee will
take very seriously the point you were trying to make and review it because usually I'm
out of step. [LB58]

JASON HAYES: Well, | was trying to be concise, but thank you for pointing that out.
[LB58]

SENATOR CHAMBERS: Okay. [LB58]

SENATOR LATHRORP: | think that is it. [LB58]

JASON HAYES: Okay. Thank you. [LB58]

SENATOR LATHROP: Thank you. Anyone else here to testify in favor of the bill? [LB58]

ALAN PETERSON: Chairman Lathrop and members of the committee, I'm Alan
Peterson. I'm an attorney and lobbyist for the ACLU Nebraska, which is a local affiliate
of the national ACLU. Two points to make: one of them practical, the other, I think, an
ideal. The first one is, this bill, it seems to me, is very good in that it will help protect
employers from their own "snoopiness.” | have tried a number of discrimination cases
over the years, mostly for the University of Nebraska, and sometimes on the plaintiff
side. It is very dangerous to ask certain questions in an interview. The Internet is full of
tips and advice on that subject. | brought just one little one. It says steer clear of these
ten illegal job interview questions: Where were you born? What is your native
language? Are you married? Do you have children? Do you plan to get pregnant? How
old are you? Do you observe Yom Kippur? Do you have a disability, a chronic illness?
Are you in the National Guard? Do you smoke or use alcohol? You can't ask those. But
if you could require somebody to turn over their passwords, you're going to learn the
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answers to most of these. And so if there is a lawsuit, let's say you don't hire that
person, or demote them, or whatever, you've just created, by your "snoopiness” into
their background, some of the early first steps to prove a case of discrimination. As
Senator Lathrop mentioned in a hearing the other day, the original burden of a plaintiff
in those cases is pretty small. You show you are in a protected class, whether it be age,
race, national origin, gender; and you show that you were turned down for a job or
demoted or whatever, the burden of proof and going forward both shift to the employer
to show that there were other reasons. And then if some prima facie reasons are
shown, the burden of proof shifts back to the employee or applicant to prove the case
ultimately. But if you create that evidence, you got a good start. Why do it? Not worth it.
Point two, when we take a job, we give up a lot. We must...we have a duty of loyalty and
so forth. But we don't turn over and should not have to turn over our whole personal life.
And maybe our freedom of expression to our friends, our relatives, whatever the group
that is secretly communicated with on social media might be, we shouldn't have to turn
that over. That's privacy. In cases where we're talking about a government job, then the
federal constitution and Nebraska Constitution come into play. There is a federal right to
privacy, as far as government positions. Probably not, as to private jobs. This bill covers
both. But the principle, which ACLU tries to protect where it can, is that part of our lives
are private, deserve to remain so, and that is a precious civil liberty. Thank you. [LB58]

SENATOR LATHRORP: Interesting observation. Senator Chambers. [LB58]

SENATOR CHAMBERS: Mr. Peterson, it seems to me, and this is not what you said
with your words, that when a person takes a job, he or she is renting to the employer
time, skill, and ability; it's renting, but not selling himself or herself. [LB58]

PETERSON: Exactly. [LB58]

SENATOR CHAMBERS: And as to the content of these sites, whether they are
ingenious or stupid, if the person expects it to be private, it is not the nature of the
content, it's the idea that there is an umbrella of privacy that protects this whatever it is.
[LB58]

ALAN PETERSON: Yes. [LB58]

SENATOR CHAMBERS: Even if, as I've characterized some of it as being stupid,
lamebrain, and so forth, they, if they want to be that way, have a right to that privacy
protection. [LB58]

ALAN PETERSON: Yes, and it may be partial. You may say, it's a secret between me
and my closest friends and relatives, and it is not for the world to know. [LB58]

SENATOR CHAMBERS: And an example, if an officer would approach somebody on
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the street, that officer could not take a woman's purse and rifle through it, or put his
hand in a person's pocket and say, if you have nothing to hide, you shouldn't object to
me doing this. It's just that you don't want your space and your dignity invaded by
somebody who has no right to do that without having proper authority and proper basis
for undertaking that. [LB58]

ALAN PETERSON: Yes. [LB58]
SENATOR CHAMBERS: Okay. [LB58]

ALAN PETERSON: | just feel there is a part of each us that belongs only to us and
that's critical. The constitution protects it partly, the Legislature can protect part of it by
passing this bill in a perfected form. It may need tinkering, but | think it's a good bill.
Thank you very much. [LB58]

SENATOR LATHROP: I'm not sure Senator Larson expected the ACLU to come in and
support his bill, so. (Laughter) You might have made a new friend today. [LB58]

ALAN PETERSON: I'm proud to support the principles of his bill and his trying to pass it.
[LB58]

SENATOR LATHRORP: Yeah, thanks, Alan. We always appreciate hearing from you.
Anyone else here as a proponent? Okay, how about in opposition to the bill? Come
forward if you would, testify. Good afternoon. [LB58]

STEVEN LAMKEN: (Exhibits 3 and 4) Good afternoon, Senators. My name is Steven
Lamken, L-a-m-k-e-n, and I'm the police chief for the city of Grand Island, Nebraska,
and also the first vice president for the Police Chiefs Association of Nebraska. The
Police Chiefs Association of Nebraska, PCAN, has certain regard...concerns regarding
LB58 as it has been introduced. We recognize the use of social media as a
popular...and used by many people today. LB58 proposes to forbid employers from
requiring, requesting, or using a third party to access an applicant for employment or an
employee's social media accounts as an invasion of privacy. There is an expectation of
privacy, but it varies from personal communication between two people, to posting to
numerous friends that can be forwarded to countless other people, or posting to the
general public. The expectation of privacy is not the same. We believe LB58 goes too
far in the restrictions on employers. | will share with you an event that occurred in my
department involving an employee who was a police officer and this employee's use of
social media. The patrol division commander was approached by officers of the
department. The officers expressed concern regarding a fellow officer on their patrol
shift regarding statements and information he was posting on Facebook to his friends.
The reporting officers expressed serious concerns regarding the fitness of the officer.
The captain requested the officers provide him copies of the officer's Facebook postings
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that were of concern. Once the captain had reviewed the postings provided by the
officers, he accessed the officer's in-question Facebook account using one of the
reporting officers' access as a friend. The officer in question had a posted a photograph
of himself in his police uniform and standing at the door of a department patrol car with
the emblem of the police department clearly visible. This was a violation of the
department's policy and clearly identified the officer as a member of our department.
The officer made other postings that were much more egregious. He posted negative
comments about his fellow shift officers using derogatory remarks and profanity and
made the statement that he didn't care if they died. In another post, he made derogatory
statements about citizens he served, and one described a citizen using derogatory
remarks and profanity. The department initiated action against the officer based upon
the complaint and the internal investigation. | tell you of this event and this investigation
to point out that once the captain requested the officers to provide copies of the officer's
post, our department was in violation of LB58 as written. We would be further in
violation when the captain accessed the officer's social media site using another
officer's permission as a friend. | hope this illustrates some of the concerns PCAN has
with LB58. We have been entrusted by our communities to ensure both high moral and
mental fithess standards for those who serve our agencies. We know that you share
those same expectations. We request that you address the barriers that LB58 will
create in allowing us to fulfill this trust. Thank you. [LB58]

SENATOR LATHROP: Senator Ashford. [LB58]

SENATOR ASHFORD: Yeah, I'm not going to question you about this, but I'm going to
say something for the record. | had this...I was...before | came up here this afternoon, |
noticed that a group of Republican and Democrat senators have come up with a bill on
immigration reform that allows many of our immigrants here, who may not be here
legally, to remain here and to have a pathway to citizenship. And, Chief, one of the
greatest profiles of courage, in my experience, is the way you dealt with the immigration
issue at, | think, it was a meat packing plant in or near Grand Island, Hall County. And |
personally think it was people like you, whatever this bill says or doesn't say, but it's
people like you that stood up for a balanced approach to dealing with human beings, no
matter where they may have been born, is, in my view, an example to all of us. So
again, I've thanked you before on the record, I'm going to thank you again on the
record, because you were right then and you're right now and we're finally waking up to
the fact that these immigrants are going to have an opportunity to remain in this country.
And you are, in my view, not a small piece, but maybe in the overall sense of it, maybe
you and | are small pieces in that. But it all comes together to have a good, positive
policy. So | wanted this opportunity to publicly thank you again for what you did. [LB58]

STEVEN LAMKEN: Thank you. [LB58]

SENATOR LATHRORP: | have a question, perhaps, and that is, | just listened to Alan
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Peterson testify from the ACLU, and it shows the complexity of this question, because |
appreciate your concerns when you're trying to maintain order. You want to make sure
that the officers that work for you are fit and belong there and don't have some...they
could be on there, saying terribly racial...racially charged statements or other things. But
one of the concerns | have, | think Mr. Peterson made a real good point which is, so if
you have access to this information and you're a prospective employer and you get on
to Facebook and there is somebody holding a rosary. And you go, well, I'm not hiring
them for whatever reason, and now you're getting sued because, boy, you got on his
Facebook and saw he was Catholic. And maybe some things...maybe some things
you're better off not knowing. | don't know. | mean, I think that's the balance that we're
going to have to try to achieve with this bill because you could be inviting...as soon as
you have access to that information, then you're going to be, effectively, presumed to
know all of it. And what if you find out that the guy beat his wife on there or could have
found out and you didn't look? And now he goes into a situation, beats somebody, and
they say, well, you know what, it was on his Facebook, you should have checked. So, |
mean, I'll be interested in your thoughts after you drive home and you come up with a
solution (laughter) because... [LB58]

STEVEN LAMKEN: | don't...yeah. [LB58]

SENATOR LATHRORP: ...that...that is...you know, we had this bill down in Judiciary
Committee dealing with what do we do when somebody dies and they have a
Facebook. It is way more complex than just turning the switch off. And | appreciate the
conversation we're having today and the different points of view. Senator Chambers. ]

SENATOR CHAMBERS: Thank you. Chief, I'm considered by some people to be
anti-police. I'm anti-everybody when they don't do their job the way they're supposed to.
And when they're a member of a profession whose job is to protect and serve with
dedication and competency and they do that job, they could find no greater supporter
than me. But because somebody wears a badge, a title, whether senator, police officer,
Pope, preacher, or parent, if that person is committing vile acts, then they cannot be
excused or erased simply because of the title the person wears. It is often said that a
police department is a paramilitary organization. Have you heard that characterization?
[LB58]

STEVEN LAMKEN: Yes, sir. [LB58]

SENATOR CHAMBERS: Many, many, years ago | was in the Army. There are...not the
Civil War, and | was not there during the Revolutionary War either, I've read about them,
however. But there are in these types of organizations restrictions placed on the
individuals which do not apply to persons in civilian life. There are powers that police
officers have which nobody else in society has, even the judge or the president, and
that's the discretionary power to take human life. Without a trial, without a conviction,
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without a sentence of death, if in the officer's discretion it is believed that an individual is
in a position to do great bodily harm or even fatal harm to the officer or somebody else,
that officer can use deadly force. The judge cannot say, I think this person might have
committed a crime, | know he's here for burglary, but I'm going to sentence him to die so
he won't go the next step. I'm trying to make a point. Is it your contention that in the
realm of law enforcement, because of the nature of the work that they do and the
powers that they have, that there is a justification for viewing restrictions involving them
differently from the way those restrictions would be viewed if applied to civilians or
private individuals? [LB58]

STEVEN LAMKEN: There is now, Senator. We can do background checks using
criminal history checks that other organizations can't use. [LB58]

SENATOR CHAMBERS: And could police agencies simply notify prospective
employees and current employees that because of technology and things that the
Internet may be used for, we're serving notice that you're going to have to agree to
make this information available to us. And before anybody says, you're violating privacy,
the person can agree to it or not agree to it, and be hired or not hired. But here's the
guestion that | want to ask you: As serious as some of those allegations were, and
taking seriously your oath to protect the public, would you be willing to risk a possible
lawsuit for a violation of that misbehaving officer's privacy in order to find information
that might prevent far greater damage to other people? [LB58]

STEVEN LAMKEN: | would rather do it legally, but | think at my age and time in the
profession, | would protect the people of the city of Grand Island. [LB58]

SENATOR CHAMBERS: And I'm going to leave it at that. And everybody, like they do
on these movies they see and dramatic productions, draw their own conclusion. But | for
one do see a radical difference in status between law enforcement people and private
citizens. And if there's anything | can do to work with you on that, I'd be willing to do it,
because | think it's what you call a dilemma. Neither decision that you make is one that
you would like to make, but a decision must be made. So you weigh other
considerations between two bad things. Which can | find some good inif | do it as
opposed to doing this other or not doing anything? As a moral person, as one who
undertook an oath to protect the public, there might be an issue of one thing trumping
another. But | would not be one who would join those who would seek legal action
against you; and | couldn't anyway, because you procured information that an officer
made available which information would show unfitness to be an officer. I'm not
encouraging you to do anything wrong, but there are different ways that people view
this. And despite...oh, wait a minute, this might be an anti-police position that I'm taking,
it's just pro-chief. But at any rate, | think your situation is even more difficult than ours
when we're just...we're trying to formulate a policy, but we're not in a position of
something coming back later and saying, Chief, you could have gotten that information
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and this crime would not have been committed. This person would not have done this
thing; somebody would be alive today, but you didn't do what you could have done, you
didn't get the information. And maybe somebody will say, well, you can't sue the chief,
but it goes beyond that. And | just want to put some other things on the record, because
ordinarily | want to hold everybody who is a police officer to a high standard, even a
chief. But a chief has decisions to take that even modify my generally hard line in this
area. And I'm not in a position to exonerate you no matter what you do. I'm not in a
position to justify you no matter what you do. But | just wanted these comments to be in
the record so people would have something else to chew on instead of tobacco when
they leave here. That's all | have, Mr. President...| mean, Mr. Chairman. (Laughter)
[LB58]

SENATOR LATHROP: Thank you. [LB58]
SENATOR ASHFORD: Wow. [LB58]

SENATOR LATHRORP: I think | got a field promotion there. | think that's it. Thank you for
coming. [LB58]

STEVEN LAMKEN: Thank you. [LB58]

SENATOR LATHROP: We appreciate your thoughts. Anyone else here in opposition?
Opponents? How about folks in a neutral capacity? [LB58]

KORBY GILBERTSON: Good afternoon, Chairman Lathrop, members of the committee,
for the record my name is Korby Gilbertson, it's spelled K-o0-r-b-y G-i-I-b-e-r-t-s-o-n. I'm
appearing today as a registered lobbyist on behalf of the Nebraska Realtors
Association. The realtors are not opposed to the concepts of this legislation. However,
they met on Saturday and come up with a couple of concerns. Currently, brokers are
responsible for the actions of their agents and people in their office. And the concern is
that if social media was used just the same as private letters and phone calls, it
probably wouldn't be an issue. But when you have 700 Facebook friends and you're
using it as a business model or to promote your business, then it does become an issue
for employers who are responsible for your actions. And so we ask you that you keep
that in mind. It's my understanding that there is an amendment that takes care of legal
requirements for employers. I'm not sure if that goes far enough to cover if you're liable
for the actions of people in your office, but we would hope it would. [LB58]

SENATOR LATHROP: What is your...I listened to you and I'm trying to figure out where
you're at. Do you...so there is the...you can never get to it, and then there is the "l need
to get there, because I'm responsible for that guy" and they may have CBSHOME real
estate on their Web site saying they're a real estate agent saying all kinds of crazy stuff,
right? [LB58]

22



Transcript Prepared By the Clerk of the Legislature
Transcriber's Office

Business and Labor Committee
January 28, 2013

KORBY GILBERTSON: Um-hum, yes. [LB58]
SENATOR LATHROP: Where do you come down? What do the realtors want? [LB58]

KORBY GILBERTSON: Kind of all over the place right now. They're actually meeting
Wednesday to have their official meeting on bills. But the group that we met with on
Saturday, they're just concerned that if they, for some reason, can't get access, or if
they would ask to see advertisements or things that are on these social networking sites
that they would be then in violation of the law. And because they are liable for activities
of their agents and employees, that gives them some concern. And so they want to
either make sure that there is a clear definition of employee that would make it so that
agents...because many times they have contracts with the agent, and the agent is
actually legally considered an independent contractor. However, if it was taken to court
you might argue that they have enough strings attached to their position, they would be
arguably an employee. And so it can get into a gray area. [LB58]

SENATOR LATHROP: Oh, so what you're saying is, this is good for employees, but our
guys are independent contractors and we want access to their... [LB58]

KORBY GILBERTSON: And we are concerned... [LB58]

SENATOR LATHRORP: ...to the guys...okay, well, | think | get your position. | mean it's
like, go ahead and do that to the employees, but don't bind the brokers who are
responsible for the associate brokers. [LB58]

KORBY GILBERTSON: Right. [LB58]

SENATOR LATHROP: We want to be able to snoop on our associate brokers. [LB58]

KORBY GILBERTSON: Well, because we're...if they say something, we
can...we...l...the brokers can be held liable for it. [LB58]

SENATOR LATHROP: Okay. [LB58]

KORBY GILBERTSON: That's the concern. [LB58]

SENATOR LATHROP: Okay. Senator Chambers. [LB58]

SENATOR CHAMBERS: Now I'm coming back to the employer situation that is

different, as | have stated, from that of law enforcement. You are against this bill
for...oh... [LB58]
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KORBY GILBERTSON: Neutral...we're neutral on the bill... [LB58]
SENATOR CHAMBERS: Oh, you're neutral. [LB58]

KORBY GILBERTSON: ...because we don't necessarily think it is a bad idea, however,
there was some concern expressed that if an employer or a broker, in this instance,
because the employee is not defined in the bill, if a broker would ask one of their agents
or employees in their brokerage office for access to whatever they're posting on
Facebook...the example that you gave, you heard something had been posted and you
went to them and asked them for access to it, they could not do that under this. And
they, the broker, is held liable for it. [LB58]

SENATOR CHAMBERS: Suppose...is there any way that the group you represent could
support...I don't have to ask that, because even the way the bill is right now, the people
you represent are not opposed to it, correct? [LB58]

KORBY GILBERTSON: We would...I think...as | said to Senator Lathrop, they do...
[LB58]

SENATOR CHAMBERS: Please, please, ma'am, | respect women, but you said you're
here as a neutral and that means you have no position either way. [LB58]

KORBY GILBERTSON: No, | later then said, when you were speaking with Senator
Ashford, that the realtors have not met to take official positions on bills yet. But they
asked me to come, express their concern about this fact. [LB58]

SENATOR CHAMBERS: So they're opposed to it. [LB58]

KORBY GILBERTSON: They have not taken a position, sir. [LB58]

SENATOR CHAMBERS: Are they in favor of it? [LB58]

KORBY GILBERTSON: They have not taken a position, sir. [LB58]

SENATOR CHAMBERS: Well, the fact that they refuse to take a position doesn't mean
at a hearing that their position is neutral. That's why | got the impression that they're
against it. But since they are neither yea nor nay, and we're free to choose what we
want, | would say that at last these realtors have taken a position with which | agree and
| applaud them for it. They support a bill such as this. (Laughter.) And that's what | take
(inaudible). [LB58]

KORBY GILBERTSON: | would expect nothing less, Senator Chambers. [LB58]
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SENATOR LATHROP: Okay. [LB58]
KORBY GILBERTSON: Thank you. [LB58]
SENATOR LATHROP: Anybody else that is neutral? [LB58]

RON SEDLACEK: Chairman Lathrop, and members of the Business and Labor
Committee, my name is Ron Sedlacek, it's R-0-n S-e-d-I-a-c-e-k. I'm here on behalf of
the Nebraska Chamber of Commerce. We don't currently have a policy position in
regard to the legislation. However, we have polled some of our members and we will be
meeting to discuss it because this is kind of a new concept that we haven't had a
previous position on. That's why I'm testifying neutral on the legislation. However, just
would like to make some comments. Generally speaking, in reviewing the legislation it
appears that there is some support in regard to the fact that it provides certainty and it
does provide protection for both parties, so some expectations as to what should not be
done. That's a good, positive part of it. Would like to (inaudible) your attention to
the...just one area here, we're dealing with the definition of employer. And you can see
that in Section 2, subdivision 3. It's pretty broad, but then you look at Section 3 and it
says: no employer shall require request. And | think, keying on the word "request,” and
you think of a real small employer, let's say, who may have a...it may be a parent who is
employing their child, or the spouse is employed in a small operation and you ask,
honey, can | get access to your account for whatever reason or whatever. Now that
request may...the question becomes, in close familial situation, is this something that
should be under consideration or not? Does..you know, this is just draw to your
attention only. [LB58]

SENATOR CHAMBERS: So | understand, you are applying this to a family operation
where a spouse or a child could be involved? [LB58]

RON SEDLACEK: Could be. Sure. Could be an employee...there could be an employer
and employee relationship. [LB58]

SENATOR CHAMBERS: | look at this like | do when a child says, you can't come into
my room. | say, is your name on the lease? (Laughter.) Well, no. [LB58]

RON SEDLACEK: Exactly. [LB58]
SENATOR CHAMBERS: Then nothing in this house is yours. [LB58]
RON SEDLACEK: That's right. [LB58]

SENATOR CHAMBERS: When your name is on a lease, then it's yours, until then
everything in this building is mine. [LB58]
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RON SEDLACEK: That is correct. [LB58]

SENATOR CHAMBERS: Now if a person is working for his or her parent, then how do
you separate the parental role from the employee role? [LB58]

RON SEDLACEK: That's a good question. And I'm not sure...l don't have the language
to offer. [LB58]

SENATOR CHAMBERS: Is that a genuine concern, or is this just an opportunity for the
chamber to express opposition without saying they're opposed? [LB58]

RON SEDLACEK: Oh no, not at all. In fact, as | say, generally speaking, this does make
clarification and certainty, and that's the good part of the bill. [LB58]

SENATOR CHAMBERS: Okay. [LB58]

RON SEDLACEK: | guess the bottom line is that if this bill were to advance in the
current form and pass into law, you may be following up with some exceptions down the
road. Okay, that's all I'm pointing out. [LB58]

SENATOR CHAMBER: Okay. And think about that example you gave of the family
member. | believe in families, but children don't...children are not adults and when
they're under the roof, there are certain rules they have to comply with. [LB58]

RON SEDLACEK: There may be college graduates under the roof as well, yeah, so.
You know, it becomes a question. [LB58]

SENATOR CHAMBER: Well, if they're at home and under the roof, then they're still
under my domain. [LB58]

RON SEDLACEK: But they're adults. [LB58]

SENATOR CHAMBERS: But see, they're lucky that I'm very lenient and forgiving.
(Laughter) [LB58]

SENATOR LATHROP: | will make this observation: | have four daughters, not one of
them will "friend" me on Facebook. (Laughter) Or I've been a friend and as soon as |
caught wind of something, they "defriended” me so. (Laughter) (Inaudible). [LB58]

RON SEDLACEK: I've been good, | have two daughters and a son. The daughters are
fine, it's my son that won't (inaudible). | don't know what he's up to, but... [LB58]
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SENATOR LATHRORP: Yeah. Okay, thanks, Ron. [LB58]

RON SEDLACEK: Okay, just continue on very quickly though. You know, certainly we
like the idea of distinguishing what is in the public domain and what is not because,
really, when it comes down to it, there's got to be some expectation of privacy as a
prospective employee, as an applicant. You don't normally have an employer say, okay,
by the way, could you give me the keys to your house or apartment, your safe deposit
box, we'd like to see what is all in there before we hire you. And so there is that
expectation of privacy. And quite often, you know, | can...l would relate that, as well, to
those who want privacy in regard to this. Here's the problem, quite often they "friend"
someone and there have been cases such as this, where, for example, the Dominos
Pizza case where there was a...YouTube would apply here, there was a number of
employees doing really gross things to food that they eventually delivered to customers.
And it was restricted on the account. Someone, "some friend,"” eventually released it;
made it into the public domain. And of course, those employees were readily identified
and they were either disciplined or fired in that regard. By the same token, there was, |
believe, it was either employee or a teacher who had posted slurs in regard to students
or fellow employees dealing with some sexual activities and so forth that...just really a
case of defamation. Those were supposed to be private, eventually they were leaked
out into the public, and the employer, | know, fired that particular employee because of
that conduct after sufficient investigation, at least as far as | can see. [LB58]

SENATOR CHAMBERS: And, Mr. Sedlacek,... [LB58]
RON SEDLACEK: Yes. [LB58]

SENATOR CHAMBERS: ...not to interrupt you, even though that's what I'm doing, that's
what | was trying to get at when | mentioned the type of conduct that might be involved.
If it's a crime or something like that, does it become protected and shielded because it's
pursuant to an agreement with a private profit-making organization. So | think you did
come with a genuinely neutral position. You pointed out some specific areas where
there could be some improvement. And | agree on the definition of "employer." | don't
know what it ought to be. [LB58]

RON SEDLACEK: Um-hum. [LB58]

SENATOR CHAMBERS: But these are areas where | think work should be done. And |
think, Senator Larson, not speaking for him, but going by what he suggested, he's
willing to listen to other people who may have concerns. [LB58]

RON SEDLACEK: Um-hum, um-hum. And those are minor, | think, minor concerns in
that regard. And Senator Larson does have an amendment that he offered to the
committee and we reviewed that. We're supportive of that particular amendment. But
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other than that, we did identify Section 8, as you did, as, you know, what are the
damages and so forth. But that might need a little bit of a tweaking as well. But the other
remaining sections appear pretty good. [LB58]

SENATOR LATHROP: Okay, thanks, Ron. | see no other questions. Anyone else here
in a neutral position on this bill? [LB58]

LYNN REX: Senator Lathrop, members of the committee, my name is Lynn Rex,
L-y-n-n R-e-x, representing the League of Nebraska Municipalities. And we are, indeed,
neutral on this bill for this reason: we support the general concept of what this bill is
intended to address. But we think there are some serious issues. Chief Lamken outlined
some of them. Let me outline just a couple more. And | won't repeat the ones that he
noted. If you look on page 2 of the bill, line 11, on the definition of employer, it means a
public or nonpublic entity which, obviously, could include a school as well,
municipalities, including any agent, representative, or designee of such employer. And
then you go to page 3, line 9: no employer shall access an employee's or applicant's
social networking site, profile, or account indirectly through any other person who is a
social networking contact with the employee or applicant. What happens if someone
calls an employer and says, you know, | understand Harry or Sally, they're applying for
a position with you, are you aware that they've had X, Y, and Z occur, which may
involve criminal activity, may involve some other things that, basically, would really have
a play in terms of a hiring decision? Secondly, what if it is a student who reports to a
teacher that he has been looking on another student's Facebook and the student is
indicating that they are going to bring a gun to school? You know, we encourage kids,
make sure that you tell teachers; make sure you tell someone if you hear these sorts of
things. Well, you tell a teacher who is an agent of a school district, i.e. an employee...an
employer, can the employer act on that? | mean, obviously, you want them to. | mean,
so, what we're saying is we think this bill conceptually is addressing an important issue
of privacy, which is extremely important. But there is a competing element here where |
think it just needs to be tightened up significantly. And, in addition, another concern that
we bring to your attention is on page 5, Section 8, and | do think that on line 4, you
might also want to include the word "employer.” So an employer would have a cause of
action under this, certainly based on Section 6, page 4, Section 6, line 4: an employee
shall not download an employer's proprietary information or financial data to a personal
Web site or to social networking site without authorization from an employer. Those
sorts of things can happen. It can happen with any number of employers, it certainly can
happen with cities. We've actually had that experience at the League of Nebraska
Municipalities and we're a nonprofit corporation. It seems to me that an amendment to
Section 8 making that clear that the employer also under this would have a right would
be important. So in closing, we're neutral on the bill. We support the overall concept. |
think it's extremely important. But the challenge for this committee is, how do you
anticipate the kinds of electronic issues that will becoming in the future to make sure
that you cover as many of those as you can? And then secondly, how do you balance
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those kinds of needs that Chief Lamken had brought to you and that others have
brought to you today in terms of concerns that are really legitimate concerns that need
to be acted upon? With that | am happy to respond to any questions you might have.
[LB58]

SENATOR LATHRORP: | see no questions. Thanks, Lynn. [LB58]
LYNN REX: Thank you. Appreciate it. [LB58]

SENATOR LATHROP: We appreciate your thoughts, thoughts of the league. Anyone
else here in a neutral capacity? Seeing none, Senator Larson to close. [LB58]

SENATOR LARSON: Thank you, members. Any time the ACLU and the NSEA comes
in on one of my bills in support, | know I'm doing good because...(laugh)...a few things,
and I...and to follow up and they may be a little scattered as | run through these, so
please excuse me. One thing that | just heard on the last testifier, you know, it is hard to
anticipate things. And | think my two years on the Judiciary Committee, we dealt with a
lot of things that with, you know, with evolving technology how do we write these into
our statutes? And...and well...and, you know, new drugs there being, we're always
making new drugs illegal and everything else. Some things you can't anticipate what is
going to come next; obviously, that's technology, but the thing that I think we do need to
move forward on is, yeah, we can anticipate it, but we do have certain things now that
we can make sure are protected. A few things that a number of people mentioned,
concerns about information that is brought to employers, that's not covered in the bill.
You know, information that, you know, somebody else sees or just being a good citizens
and they say, | saw this, you know, that isn't restricted for the employers to act on
information. Obviously, we talk about conduct...employers can conduct an investigation
based upon the receipt of information about employee wrongdoing. | mean, | think that's
pretty clear that, you know, we're giving employers that authority if they have the
information of employee wrongdoing. You know, also, | mean, an employee could
"friend" a boss and therefore they're opening up to investigation. I'll close real quick and
kind on...on what Senator Chambers and Mr. Peterson said. You know, | really do think
that we have a right to privacy; and to steal your words, Senator Chambers, you know,
we have to be very careful about how the space and dignity of people are invaded. And
| think this bill is a step towards that and we have to ensure the civil liberties of our
individuals and that's something that | think we are all are very cognizant of. And |
appreciate your guys' time in the hearing. [LB58]

SENATOR LATHRORP: | have a hypothetical for you as I'm listening to this. This is...this
is...strikes me as very, very complex because on the one hand | get somebody's right to
privacy, and if it were the mail and it's delivered to my house from...a letter from Senator
Chambers to me, no one is going to open that but me. And no one is going to read it but
me, or anybody | share it with. But let me give you a hypothetical briefly. If you are a
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school district and you are about to hire a teacher and you don't get on the teacher's
Web site or on the teacher's Facebook account, but somebody says, you know, they let
that teacher go because there's a picture of that teacher with a 16-year-old student on
her Facebook account or on his Facebook account. [LB58]

SENATOR LARSON: This teacher has already been fired is what you're...they let...
[LB58]

SENATOR LATHROP: It doesn't...no, no. [LB58]
SENATOR LARSON: Oh, okay, because you said, they let that teacher go. [LB58]

SENATOR LATHROP: They're moving districts. They're going from Gretna to OPS. You
know, there's a picture of that teacher with one of her 16-year-old students; got her arm
around the student. And now you're the school district. Part of the problem with
Facebook in my judgment or my experience is it also is a terrific rumor mill, a lot of stuff
that is just nonsense that gets posted on there. But what if you're a school district and
now you've learned through rumor that there's a picture on there that shows the teacher
with an underage student and something that would suggest a relationship? So should
the school district that's contemplating hiring this person be charged with the
knowledge? Because | can tell you this, if that teacher assaults a student at the new
school district, there's going to be a lawsuit. Right? And should that school district be
allowed to get on there by one means or another, which is another problem with that
Facebook thing, which is creating a fictitious person? And I...from whole cloth | make up
Tom Smith and | give him a job and | give him an education and a hometown and a
couple of phoney friends and now he's a person. And now that person is trying to
"friend" the guy who is trying to get the job. You know, | hear everybody saying, we love
the idea of privacy, but there's some really serious issues as soon as we cloak this with
some protection, because a lot of people can be doing things that are criminal that
would expose an employer to liability. Jim Smith, our friend from District 14, runs a
garage door opening business. He has to be careful that he doesn't hire somebody who
was a former burglar. What if he finds out that there's some guy that's, you know, got a
picture on Facebook with a stolen TV and he knows about it? Could he look into to it or
not look into it? And all I'm suggesting to you is, as we try to work through those issues,
those are some of the questions | would have and some of the things...and | don't know
if anybody has thought all that stuff through. [LB58]

SENATOR LARSON: And I'll...just...obviously, we can all have hypotheticals and | come
back...it doesn't stop an employer from conducting an investigation based on the receipt
of information. [LB58]

SENATOR LATHRORP: It's not an employer, it's a prospective employer and under your
bill they're prohibited from even looking. [LB58]
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SENATOR LARSON: And that is something...if you want to change. But we...and all I'll
say is we can have all the "what ifs" in the world and every piece of legislation that
comes through this body can have all the "what ifs" in the world. But in the end we have
to decide whether or not we're going to act or if the policy or the situation in which the
policy is trying address is important enough to protect those citizens. Is there a
reasonable...we have to decide is there a reasonable amount of concern to protect
individuals from either employers, in this instance employers, from invading their
privacy; or are we not that concerned about the potential of employers invading... [LB58]

SENATOR LATHROP: The easy solution would be Senator Chambers'. If you're crazy
enough to put that stuff on there, just plan on everybody seeing it. That really is the
easiest solution probably. And just say, you know what, guess what, you don't have an
expectation of privacy. If you want to put stupid stuff on Facebook, | don't care if you
limit it to 200 of your closest friends, it's still on the public domain because | don't know
how we sort through a prospective employer's liability. [LB58]

SENATOR LARSON: In today's ever-changing technological world, | would say that's
shortsighted. [LB58]

SENATOR LATHROP: Well, we'll see. Senator Chambers. [LB58]

SENATOR CHAMBERS: The person has a right to do what he or she wants to do within
his or her own home. Now, a person can walk around naked, but if the shades are up,
there's no expectation of privacy; or do you think there would be? [LB58]

SENATOR LARSON: If the shades are up, you're letting anyone see. In a...l think that's
the point with...if you want to use Facebook or Twitter, you... [LB58]

SENATOR CHAMBERS: Well, do you remember when the duchess was walking
around outdoors in the state of seminudity and people all over the world were outraged
because it was the duchess whom a person got photographs of and said her privacy
was invaded? Were you on the side of those who said the one who took the photograph
was right, or on the side of those who said her privacy and dignity should have been
respected and the photograph should not have been taken? [LB58]

SENATOR LARSON: When was this? | don't remember this, so (laughter)... [LB58]
SENATOR CHAMBERS: Just a few weeks ago. Just a short time ago. [LB58]
SENATOR McGILL: Kate Middleton. [LB58]

SENATOR ASHFORD: A couple of months ago. [LB58]
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SENATOR LARSON: | missed the tabloids. [LB58]

SENATOR CHAMBERS: It was published in newspapers, it was on television, and...do
you live in a cave? (Laughter) [LB58]

SENATOR LARSON: | missed that one. [LB58]

SENATOR CHAMBERS: Well, assuming what I'm saying is true, she did not have an
expectation of privacy, did she? [LB58]

SENATOR LARSON: I think she...I think one thing that we have to be cog...again, very
mindful of is that these on-line social media sites have user agreements that | think, if
you want to use the blinds in your home... [LB58]

SENATOR CHAMBERS: You're in the realms of the "what ifs." [LB58]

SENATOR LARSON: When you signed that contract with that social media company,
you were essentially choosing, through that user agreement, that contract you're signing
with the company, you're saying, | have the ability to put those blinds down. You're
saying, just because they're on the Internet, the blinds are up. [LB58]

SENATOR CHAMBERS: And here's the thing, right there, this is a contractual right.
This is not something created in the law. This is between you, the user, and me, this
provider. And I'm telling you, I'm making representations about what | can do. And | may
represent to you that | could do something that | cannot do. | cannot ensure your
privacy. Now, | am not as a policymaker, for everybody in this state, going to let an
agreement between two people where money is exchanged and that is the basis of
creating privity between them cause me to render a decision and a judgment where
there are a lot of "what ifs" which cannot be answered to my satisfaction. | see the
complexity, as Senator Lathrop mentioned, as others have mentioned, who are for and
against the bill. And a judge and a lower court is in a position that nobody else is in to
the same extent. When a case comes before a judge in a lower court, that judge must
make a decision, no choice. That judge must decide one way or the other. The judge
may be conflicted. The judge may say the evidence is equal. So if it's a criminal case,
should | say, tie goes to the accused? Or if I'm a conservative, should | say, well, to
protect society, even though the law says unless proved guilty beyond a reasonable
doubt, there is some suspicion here so I'm going to find him guilty? Either way that
judge must make a decision, but there are appellate courts to make corrections of what
was done. Those courts can either say, yea or nay, or that, we're not going to act. They
can say it's outside their jurisdiction. When something is brought before us, our decision
can be not to pass the bill, not to kill it, hold it, and see what comes forward. But the
"what ifs" are very important, especially in an area where everything practically is new.
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And we're talking about a very lucrative enterprise and where there are large amounts
of money involved. People's judgment can be swayed. Walmart did that in various
countries by bribing officials. Other American companies have done the same thing.
The European, you've heard of the European...what should I call it, in case you haven't
heard the official name? No, he might not have heard "European Union", he might think
that's a workers group because he is not aware of what... [LB58]

SENATOR LARSON: Oh, | know what the European Union is, trust me. [LB58]

SENATOR CHAMBERS: Okay. You're thinking of looking with much greater scrutiny at
all American corporations and companies because of the way they operate. So, the
dishonesty, the corner cutting of Americans when money is involved are well-known
throughout the world to the point where they're going to be examined. Now, when | see
something that involves large operations, | do have an automatic skepticism, but my
mind is open. | don't think it's wise to dismiss the "what ifs" when you're talking to those
who must make the decision. If the "what ifs" that are very serious to you...to us are
dismissed by you, then it creates a possible response and reaction to what it is you're
presenting. This idea might be good, but it is not so valid and clear cut that it's going to
carry its own weight by itself. | meant it when | said I'm going to keep my mind open. |
will listen to everything that everybody says, because | don't have the ultimate answer. |
think that it's a mixed issue, as | tried to point out, where | see the police activity
different from that of a private citizen. And | will talk to you, not just here because it will
take too long, to hear other views you have, ask my questions, and you might be able to
allay some of my concerns. [LB58]

SENATOR LARSON: Be happy to talk to you, Senator Chambers. [LB58]

SENATOR CHAMBERS: So even though you dismissed us in that offhand, flippant
manner, I'm not going to hold it against you for good. But just to give you a little advice,
you're a young man. The old bear has an obligation to teach the young cub how to
avoid possible pitfalls. That's all I'm doing. (Laughter) [LB58]

SENATOR LARSON: What do you consider young? [LB58]

SENATOR CHAMBERS: Okay. [LB58]

SENATOR LATHROP: Senator Harr, please. [LB58]

SENATOR HARR: Well, first of all, thank you for bringing this bill, Senator Larson. |
mean we have an ever-evolving expectation of privacy in our society and | think it's
important that we do have a conversation and decide where we want it to be, and | think

we as policymakers probably should do this as opposed to the courts. So thank you for
bringing it. But that being said, | have to agree with a lot of what Senator Chambers
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said. And, you know, we talk about the ever-evolving world of electronics--Instagram.
Now any picture | post on Instagram, is there...if you read that contract, it states very
clearly in there that they can use it however they want, they see. So under this
legislation, would | be allowed to go and look at any employee or potential employee's
Instagram picture? Because you have waived it to Instagram, does it now apply to the
employer? [LB58]

SENATOR LARSON: I think...I'm not as familiar with Instagram as others, but | think
with Instagram you can still have...restrict your...the Instagram profile or whatnot. Now
you may waive the rights exactly to Instagram through that contract by using that
application, but does that mean that you waive your rights of privacy to every other
individual? | think every time you "friend" someone on Facebook or allow someone to
access your Twitter account, you're waiving your privacy rights to that individual, but you
still have some expectation of privacy to those that you haven't given access to. [LB58]

SENATOR HARR: But you pierced that expectation of privacy because you no longer
control it. You have given Instagram complete control and they...you have, by definition,
| guess, you've "friended" them up-front, is what you're saying, so they're now your
friend. [LB58]

SENATOR LARSON: Yes. [LB58]

SENATOR LATHROP: And they can retweet. [LB58]

SENATOR HARR: And how does this work on MySpace? [LB58]
SENATOR LATHROP: | mean with a button they can retweet, right? [LB58]
SENATOR LARSON: Would it? [LB58]

SENATOR HARR: | guess, you know, we have to remember that how we make money
and how they make money off of this is they are taking our data and they are selling it to
a third party. They don't give this away for free. They don't do this out of kindness. They
do this to make money. And they take all that information about you and sell it to a third
party. And I'm not quite sure that when you...like | said, I'm happy we're having this
conversation and | think we're going to have to have this conversation a little bit more in
depth, but when you...you are basically giving away all that information about yourself.
And it's one thing when | give it to a friend. | get that. That's fine. But I'm giving it away
to more than just a friend. I'm giving it away to a corporate entity. As Senator Chambers
brought up so eloquently, the EU is evaluating this and there's a reason they're
evaluating it. I'm not sure if you do have an expectation. | think from day one you may
have waived that expectation of privacy. |, personally, do not have a Facebook page, |
do not have a MySpace page, | do not have a Twitter account, | do not have a
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(inaudible)... [LB58]
SENATOR LARSON: | think there is a Burke Harr fan page on Facebook. [LB58]

SENATOR HARR: There is, but that's my account but not a personal, that's right, and
it's a conscious decision | made. If | want to protect my privacy, there already is a
remedy for that and that remedy is, as Senator Chambers says, do not write. And so |
think if we...that this...we are and we need to have this conversation about this
ever-evolving expectation of privacy. [LB58]

SENATOR LARSON: Real quick, and you brought it up in terms of third parties selling
information, | think you probably understand and if you want to have the conversation,
we need to start having conversations about things such as Gmail.com. They sell
every...all the information under your e-mail,... [LB58]

SENATOR HARR: Including our legislative. [LB58]

SENATOR LARSON: ...including our legislative accounts. Anything that's written on our
legislative accounts, they have access to that information and are selling it to third
parties. Now does that mean, since that's a...you know, are we giving them the access
or essentially, since we agreed to them, are we giving them access so employers can
access personal e-mail accounts now? Since we essentially have given, you know,
since we pierced the scope of that,... [LB58]

SENATOR HARR: The veil, pierced the vell, yeah. [LB58]

SENATOR LARSON: ...and in terms of if you want to use your Instagram, your
Instagram approval, so...but yet we have laws of, you know, privacy laws. [LB58]

SENATOR HARR: That is exactly the function. [LB58]

SENATOR LARSON: But I'm just saying, you...to use that as a concept of, oh, we've
already veiled that... [LB58]

SENATOR HARR: Pierced the veil. [LB58]

SENATOR LARSON: ...or pierced that veil, I'm sorry, | can't...don't have the legal term
as you did, but do employers have the right to ask for our e-mail passwords then, since
they're on-line? And | think that raises a...and under that example you're saying, yes,
they do, because we've pierced that veil. [LB58]

SENATOR HARR: It's a great question. | don't know. And | don't know where the line is.
[LB58]
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SENATOR LARSON: And | think that's...and | think this is something that starts to
protect that. What's the difference? At that point, maybe Gmail is just social media.
[LB58]

SENATOR HARR: Great question, and that is, | mean at the end of the day that is the
guestion: Where do we want to draw that line and how do we want to draw that line?
What seems like a very, as Senator Lathrop said, seems like a very simple bill, probably
warrants a little further conversation, more than just the hour and a half we've given it so
far. But you're exactly right, in this day and age, it's not so much...we have to
remember, we're not so much getting them giving us a service. We are giving away our
information to a third party. [LB58]

SENATOR LARSON: As state senators, yeah, we are. [LB58]

SENATOR HARR: They aren't...yeah, they aren't selling us a service. It's what we're
giving them. It's not what we're buying; it's what we're giving them. And so we have to
think about that when we are looking at privacy issues: Have we already given that
away? Have we given our pie away for free and now we want it back? Well, it might be
too late. [LB58]

SENATOR LARSON: As state senators, we protect our e-mails from the public, except
Gmail. Gmail has access to all our e-mails, but we protect them from the public, where
our e-mails aren't, you know, publicly... [LB58]

SENATOR HARR: One would argue we...one may argue we pierced the veil there,
because how can we say Gmail can look at our mail and no one else can? Some
would... [LB58]

SENATOR LARSON: Which we did. [LB58]

SENATOR HARR: What's that? [LB58]

SENATOR LARSON: Which we've done. [LB58]

SENATOR HARR: Well, we didn't have Senator Chambers to protect us at that time.
[LB58]

SENATOR LARSON: (Laugh) Yeah. [LB58]
SENATOR LATHROP: Okay. Well, that was a great discussion. [LB58]

SENATOR LARSON: Thank you. [LB58]
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SENATOR LATHROP: We appreciate the bill. | mean that very sincerely. It's one of
those things that will take a lot of thought before we... [LB58]

SENATOR LARSON: I'm happy to work with the committee... [LB58]
SENATOR LATHRORP: ...balance all the interests. Sure. [LB58]
SENATOR LARSON: ...on the bill to make it a better piece. [LB58]

SENATOR LATHROP: (Exhibits 6 and 7) Okay. Before we close the hearing, | do have
two letters: one from the Department of Corrections, state of Nebraska Department of
Correctional Services, signed by Bob Houston in opposition; and another from the city
of Lincoln, signed by their assistant police chief, who suggests making some
exceptions. And those will be made part of the record. And that will close our hearing on
LB58. We'll be just a moment while we wait for Senator Bolz to arrive. Okay, we're
ready to go, | think, with LB297 and Senator Bolz's first time through Business and
Labor Committee. Welcome, Senator Bolz. [LB58]

SENATOR BOLZ: (Exhibits 1, 2, and 3) Good afternoon, Chairman Lathrop and
members of the Business and Labor Committee. My name is Kate Bolz, that's K-a-t-e
B-o0-I-z, and | represent the 29th District in the Nebraska Legislature. First, | would like
to state my full support for the current provision that allows Nebraska's first responders,
our friends and neighbors who respond to difficult and often traumatic situations, to
access the care and treatment they deserve. Second, | would like to share with you that
the bill before you creates equity for coroners who are called upon to occasionally
witness the same situations. This is a change prompted by the experien