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FOR AN ACT relating to comunity-based energy devel opnent

LB 402

proj ects;

to anmend sections 70-1904 and 70-1909, Reissue Revised

St at ut es of Nebr aska, and sections 70- 1903

77-2704.57, Revised Statutes Supplement, 2013;

redefine, and elinmnate terns; to change

relating to conmunity-based energy devel opnent

and

to define,
provi si ons

proj ects,

power purchase agreenents, emnent domain, and sales and

use tax exenptions; to harnonize provisions;

repeal the original sections.

Be it enacted by the people of the State of Nebraska,

and to
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Section 1. Section 70-1903, Revised Statutes Supplenent,
2013, is anended to read:

70-1903 For purposes of the Rural Comunity-Based Energy
Devel opnent Act:

(1) C-BED project or comunity-based energy devel oprment

proj ect nmeans a new wiad—energy generation project using wind, solar

bi omass, or landfill gas as the fuel source that:

(a) Has an—ewnership——structure—as—foelows- H)—Fer—aGC-

wi-t-h—at—teast—thirty—three—at least twenty-five percent of the gross

power purchase agreenment paynents flowing to the qualified owner or

owners or as paynents to the |ocal comunity; e+ and

(b) Has a resolution of support adopted:

(i) By the county board of each county in which the C BED
project is to be |located; or

(ii) By the tribal council for a C BED project |ocated

wi thin the boundaries of an Indian reservation;
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33—(2) Electric utility means an electric supplier that:

(a) Owmns nore than one hundred mles of one-hundred-
fifteen-kilovolt or larger transmssion lines in the State of
Nebr aska;

(b) Omns nore than two hundred negawatts of electric
generating facilities; and

(c) Has the obligation to directly serve nore than two
hundred negawatts of wholesale or retail electric load in the State
of Nebraska,;

4 —(3) Gross power purchase agreenent paynents means the

total anpbunt of paynents during the Hfefirst twenty years of the

agr eenent ; _—Fer—power—purchase—agreenents—enteredinto—on—oer—before

(4) Paynments to the local community include, but are not

limted to:

(a) lLease and easenent paynents to property owners made

as part of a C BED project;

(b) Contract paynents for concrete, steel, gravel ,
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towers, t ur bi nes, bl ades, Wre, or engi neeri ng, procur enent

construction, geotechnical, environnental, neteorological, or |eqgal

services or paynents for other conponents, equipnent, nmaterials, or

services that are necessary to permt or construct the C BED project

and that are provided by a conpany that has been organized or

i ncorporated in Nebraska under Nebraska | aw and has enpl oyed at | east

five Nebraska residents for at |east eighteen nobnths prior to the

date of the project application for certification as a C BED project;

and

(c) Paynents that are for physical parts, materials, or

conmponents that are manufactured, assenbl ed, or fabricated in

Nebr aska and that are not described in subdivision (a) or (b) of this

subdi vi si on.

Such paynents need not be made directly from power

purchase agreenent revenue and may be nmade from other funds in

advance of receiving power purchase agreenent revenue; and

(5) Qualified owner neans:

(a) A Nebraska resident;

(b) Alimted liability conmpany that is organized under
the Nebraska Uniform Linmited Liability Conpany Act and that is nade
up of nmenbers who are Nebraska residents;

(c) A Nebraska nonprofit corporation organi zed under the
Nebr aska Nonprofit Corporation Act;

(d) An electric supplier as defined in section

70-1001.01, except that ownership in a single CBED project is
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l[imted to no nore than

(i) Fifteen percent either directly or indirectly by a
single electric supplier; and

(ii) A conbined total of twenty-five percent ownership
either directly or indirectly by nultiple electric suppliers; er

(e) Atribal council; =

(f) A donestic corporation organized in Nebraska under

t he Busi ness Corporation Act and domiciled in Nebraska; or

(a) A cooperative corporation organi zed under sections

21-1301 to 21-1306 and doniciled in Nebraska

Sec. 2. Section 70-1904, Reissue Revised Statutes of
Nebraska, is amended to read:

70-1904 (1) A C-BED project developer and an electric
utility are authorized to negotiate in good faith nutually agreeable
power purchase agreenent termns.

(2) A qualified owner or any conbination of qualified

owners may develop a CGBED project with an equity partner that is not

a qualified owner. —if—not—mere—than—sixty-sevenr—percent—of—the

(3) Except for an inherited interest, the transfer of the

interest of a qualified owner in a CBED project to any person ot her

than a—another qualified owner or other qualified owners is

prohibited during the initial ten years of the power purchase

agreenent .
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(4 A CBED project that is operating under a power
purchase agreenent is not eligible for any applicable net energy
billing.

(5) A C-BED project shall be subject to approval by the
Nebraska Power Review Board in accordance with Chapter 70, article
10, or shall receive certification as a qualifying facility in
accordance with the federal Public Utility Regulatory Policies Act of
1978, 16 U S.C 2601 et seq., wth witten notice of such
certification provided to the Nebraska Power Revi ew Board

(6) A CBED project developer shall notify the—any
electric utility that has a power purchase agreenment with a—the C- BED
project if there is a change in project ownership which nmakes the
project no longer eligible as a C BED project.

Sec. 3. Section 70-1909, Reissue Revised Statutes of
Nebraska, is amended to read:

70-1909 An electric supplier as defined in section

70-1001.01 may agree to limt its exercise of the power of eninent

domain to acquire a GCBED project whieh—+s—a—renrewable—energy
generaton—factHty—producing—eleetreity—wth—wnd—and any rel ated

facilities if such electric supplier enters into a contract to

purchase output from such faeity—C BED project for a term of ten

years or nore.
Sec. 4. Section 77-2704.57, Revised Statutes Supplenent,
2013, is anended to read:

77-2704.57 (1) Sales and use tax shall not be inposed on
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the gross receipts from the sale, lease, or rental of persona
property for use in a C-BED project or community-based energy
devel opnent project. This exenption shall be conditioned upon filing
requirenents for the exenption as inposed by the Tax Conm ssioner.
The requirenments inposed by the Tax Conmi ssioner shall be related to
ensuring that the property purchased qualifies for the exenption. The
Tax Conm ssioner may require the filing of the documents show ng
conpliance with section 70-1907, the organization of the project, the
distribution of the paynments, the power purchase agreenents, the
project pro forma, articles of incorporation, operating agreenments,
and any anendments or changes to these docunents during the life of
t he power purchase agreenent.

(2) The Tax Conmissioner shall notify an electric utility
that has a power purchase agreenent with a CGBED project if there is
a change in project ownership which makes the project no |onger
eligible as a CBED project. Purchase of a CBED project by an
electric utility prior to the end of the power purchase agreenent
di squalifies the C-BED project for the exenption, but the Departnent
of Revenue may not recover the anpbunt of the sales and use tax that
was not paid by the project prior to the purchase.

(3) For purposes of this section, the terns (a) C BED

project or comunity-based energy developnent project, (b) gross

power purchase agreenent paynents, (c) paynents to the loca

community, and (d) qualified owner have the definitions found in

section 70-1903. =




LB 402

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

LB 402




LB 402

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

LB 402




LB 402 LB 402

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

6)—(4) The Departnent of Revenue may exam ne the actua

paynments and the distribution of the paynents to determne if the
projected distributions were net. If the paynent distributions to
qualified owners do not neet the requirenments of this section, the
department may recover the anpunt of the sales or use tax that was
not paid by the project at any time up until the end of three years
after the end of the power purchase agreenent.

H—(5) At any time prior to the end of the power
purchase agreenents, the project may voluntarily surrender the
exenption granted by the Tax Conmi ssioner and pay the anobunt of sales
and use tax that woul d ot herw se have been due.

8)—(6) The anpunt of the tax due under either subsection
6)—oer—~—(4) or (5) of this section shall be increased by interest
at the rate specified in section 45-104.02, as such rate may from
time to tinme be adjusted, fromthe date the tax would have been due
if no exenption was granted until the date paid.

Sec. 5. Oiginal sections 70-1904 and 70-1909, Reissue

Revi sed Statutes of Nebraska, and sections 70-1903 and 77-2704.57,

-10-
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